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Is Criminal or Civil Procedure Proper 
For Enforcement of Traffic 
Laws? — Part Il 


Joun E. Conway* 
MUNICIPAL ENFORCEMENT OF TRAFFIC LAws 
Development of Wisconsin Doctrine 


The first part of this article discussed the purely state problems. 
Attention is now focused on problems which arise from municipal 
enforcement of traffic laws. They are important because much of 
the total burden of enforcement of traffic laws is placed on local 
units of government. It must be assumed that no new financial 
arrangements will be forthcoming whereby the state will assist 
localities to carry the financial burden of enforcement; accordingly, 
municipalities will want the proceeds of conviction to flow into the 
local treasuries. The ultimate problem is: shall local governments 
use both criminal and civil sanctions to enforce their ordinances, 
or shall they be restricted to civil sanctions only? 

Wisconsin procedure is unusual in that only the civil action is 
used for the enforcement of municipal and county ordinances. 
To assess the validity of the Wisconsin procedure, we must look at 
the development of actions for enforcement of ordinance violations. 

In City of Boscobel v. Bugbee,* an action involving a municipal 
ordinance prohibiting an act which was also a misdemeanor under 
state law, the court held that an action to recover a monetary pen- 





* This article is the second and final part of Prefessor Conway’s study. The 
first part appears in the May issue at 1959 Wis. L. Rev. 418. 

“* Other states permit their municipalities to create crimes: Commonwealth 
v. Fahey, 59 Mass. 498 (1850). The legislation does not permit towns to ordain 
direct imprisonment. Mass. ANN. LAws ch. 40 (1952); State v. Ketterer, 248 
Minn. 173, 79 N.W.2d 136 (1956). Other states also permit direct imprisonment: 
CoLo. Const. art. XX, § 6; City of Canon City v. Merris, 137 Colo. 169, 323 
P.2d 614 (1958); N.Y. Consr. art. IX, §§ 11, 12; N.Y. Crry Home Rule Law § 
11.3(b); N.Y. VEHICLE & TRAFFic Law § 2.29. 

English cities at common law did not have power to use direct imprison- 
ment as a sanction because such imprisonment would violate 17 sooe Magna 
Carta, § 39; Clark’s Case, 5 Co. Rep. 64a, 77 ate. Rep. 152 (1596); City of 
London v. Wood, 12 Mod. Rep. 669, 88 Eng. Rep. 1592 (1715). The early cases 


indicated that debt was a proper action to recover the penalty. 3 HOLDsworTH, 
History oF ENGLIsH Law 425 (6th ed. rev. 1934); 8 HoLDswortH, History OF 
ENGLIsH Law 88 (1926). 

%*41 Wis. 59 (1876). 
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alty was quasi-criminal to the extent that appeal to the supreme 
court would not lie from an order dismissing the action. However, 
where an ordinance prohibited an act which was not a misdemeanor 
by state law, an action to enforce the ordinance was held to be a 
civil action, and appeal properly lay.‘** Village of Platteville v. 
McKernan*® stated the rule: if an ordinance prohibited an act 
which was a crime at common law or by statute, the action to re- 
cover the penalty was quasi-criminal and could not be brought to 
the supreme court by appeal. This distinction was abandoned in 
City of Milwaukee v. Johnson**® where the court said: 


The court is satisfied that a distinction which is based upon 
such technical and illogical grounds ought no longer to be 
given judicial sanction. The court therefore adopts the rule 
that all proceedings to collect penalties under municipal ordi- 
nances shall be treated as civil actions which may be brought 
to this court for review by appeal, regardless of whether the 
act complained of might also be the basis of a criminal 
prosecution.*®° 
Another development in the use of a civil action for the enforce- 

ment of a violation of a municipal ordinance occurred in the area 
of the jury trial. In Ogden v. City of Madison,’ it was held that 
an ordinance violation was not a misdemeanor, even though the 
act prohibited was a misdemeanor by state law, so that there was 
no right to a jury trial for the ordinance violation. This ruling 
was based on the theory that since there was a right to jury trial 
on appeal to circuit court, the constitutional guarantee of trial by 
jury was satisfied. The clear implication of this case was that since 
the offense was a petty crime, the guarantee of jury trial in criminal 
cases did not apply. Ogden is, however, ambiguous. On the one 
hand, it argues that double jeopardy does not prevent a second 
prosecution by the state or the city after the other has maintained 
a first action; and it quotes the case of State ex rel. Hamilton v. 
Municipal Court** to the effect that municipal ordinances are civil 
actions and within the summary jurisdiction. On the other hand, 
neither Ogden nor Hamilton refer to section five of article I (civil 
jury trial) but both constantly imply they are referring to section 





*' Platteville v. Bell, 43 Wis. 488 (1878). 

™*54 Wis. 487, 11 N.W. 798 (1882). 

™ 192 Wis. 585, 213 N.W. 335 (1927). 

Id. at 590-91, 213 N.W. at 338. 

111 Wis. 413, 87 N.W. 568 (1991). However, there is language to the con- 
trary in State ex rel. Hamilton v. Municipal Court, 89 Wis. 358, 61 N.W. 1100 


(1896), 
12 89 Wis. 358, 61 N.W. 1100 (1895). 
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seven (criminal jury trial) of the Wisconsin constitution. 


The court’s lack of consistency in this area is also illustrated in 
the following cases: Koch v. State*** held that violation of an ordi- 
nance is not a criminal offense within the meaning of a statute 
providing that conviction of a criminal offense may be proved to 
affect the credibility of a witness. City of Milwaukee v. Beatty** 
held that a successful prosecution of an ordinance violator resulted 
in a conviction and that the convicted person might appeal. Kuder 
v. State’** held that the judgment in a municipal action could not 
read “State of Wisconsin against Kuder” decause such a judgment 
would be proper only in a state criminal action. 


A final development concerns the validity of direct imprison- 
ment. This point might have been raised in City of Milwaukee v. 
Johnson since the city ordinance provided such a penalty. The 
question did not come up because: 


Counsel for the city concedes that Milwaukee had no power to 
pass an ordinance prohibiting gambling which imposed im- 
prisonment as a penalty for the violation of the ordinance. For 
the purpose of this appeal the court will assume, without de- 
ciding that question, that no such power was possessed by the 
Cty... 


The point, however, did arise in Hack v. City of Mineral Point.1** 
The court there held that the enactment of the general charter law 
in 1921'* gave cities the power to ordain direct imprisonment as a 
penalty. The court gave this hint for the future: “. . . we find no 
limitation either by express language or implication upon that 
power [to ordain direct imprisonment] except such as may inhere 
in constitutional provisions.”’7° 

Hack was followed in City of Janesville v. Heiser*™ The addi- 
tional authority of the home rule amendment'”? was assumed but 
not discussed. The court said that before the enactment of section 
62.11 it was generally held that actions to enforce municipal ordi- 
nances were civil actions; it did not say that in 1933 they were 
criminal actions. The court further implied that the home rule 





48126 Wis. 470, 106 N.W. 531 (1906). 

4149 Wis. 349, 135 N.W. 873 (1912). 

5172 Wis. 141, 178 N.W. 249 (1920). 

4° 192 Wis. 585, 213 N.W. 335 (1 . 

wt Id. at 592, 218 N.W. at 338. 

4 203 Wis. 215, 233 N.W. 82 (1931). 

™ Wis. Laws 1921, ch. 242. Note aoa 3 $9 thereof. 

4” Hack v. City of Mineral Point, 203 Wis. 215, 221, 233 N.W. 82, 85 (1931). 
1210 Wis. 526, 246 N.W. 701 (1933). 

#3 Wis. Const. art. XI, § 3. 
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amendment would not prevent the legislature from repealing its 
grant of this “shocking” power given to cities. 

In 1941, in City of Waukesha v. Schessler,*3 the court faced 
squarely the problem of the relationship of the penalty to the 
nature of the action, and decided that even though the city ordi- 
nance provided for direct imprisonment, the action to enforce the 
penalty was a civil action. This was on the theory that only the 
state could prosecute a criminal action, and since there were only 
two kinds of actions in Wisconsin, the municipal action must be i 
civil.‘"* The theory of a quasi-criminal action was rejected specifi- 
cally. 


The Effect of the Keefe Case 


This was the setting when State ex rel. Keefe v. Schmiege*™® was 
decided in 1947. The county ordinance which attempted to create 
a misdemeanor and to provide direct imprisonment for violation 
thereof was voided on two grounds: first, the county is not a sover- 
eign and only a sovereign can create a crime, so the act of the legis- 
lature'’* attempting to confer on counties the power to create mis- 
demeanors was invalid; second, the act of the legislature, viewed 
as authorizing the county to prescribe direct imprisonment in a 
civil action violates the Wisconsin constitution.'™ 

The last argument was applied, obiter, to municipalities as well 
as to counties, though there is a clear distinction between the 
powers of counties and towns on the one hand, and cities and vil- 
lages on the other.’"* But in specifically overruling Hack and 
Heiser the possibility of using the home rule amendments as justi- 
fication for delegation to cities was impliedly negated. 

The decision in Keefe rests on three points: 

(1) The legislature cannot delegate to municipal or county au- 
thorities the power to treat violation of an ordinance as a misde- 
meanor, and to impose penalties other than forfeitures and im- 
prisonment necessary to enforce a forfeiture.’ 





%* 239 Wis. 82, 300 N.W. 498 (1941). 

™ This result was forecast in a dictum in the case of City of Neenah v. 
Krueger, 206 Wis. 473, 240 N.W. 402 (1932). In that case Justice Rosenberry, 
who also wrote the Hack decision, indicated that in Wisconsin actions were 
of two kinds only: civil and criminal. Thus, he discounted the idea of the 
quasi-criminal action. 

%5 251 Wis. 79, 28 N.W.2d 345 (1947). 

© Wis. Stat. § 85.84 (1941); now Wis. Stat. § 349.06 (1957). 

7 Wis. Const. art. I, § 2. 

8 State ex rel. Bare v. Schinz, 194 Wis. 397, 216 N.W. 509 (1927). 

™* This indirect imprisonment was held constitutional on the authority of 
Starry v. State, 115 Wis. 50, 90 N.W. 1014 (1902). 
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(2) The legislature cannot grant to municipalities or to counties 
the power to pass ordinances which award direct imprisonment as 
a penalty in a civil action. 

(3) Cities have no home rule power to award direct imprison- 
ment as a sanction for ordinance violation. , 

Justice Fowler’s opinion in the Schessler case provided the basis 
for the first point. He noted that the Wisconsin constitution pro- 
vides that: “. . . all criminal prosecutions shall be carried on in the 
name and by the authority of the [state of Wisconsin].”**° He re- 
fused the argument that the provision permitted a quasi-criminal 
action, and concluded that actions were either civil or criminal. 
Since only the state could prosecute a criminal action, the munici- 
palities must be limited to a civil action.™™ 

Except for the constitutional provision quoted, there is nothing 
in the theory of state-local 1elations or in the theory of sovereignty 
which prevents delegation of the power to create a crime. The 
sovereignty argument comes not from Schessler, but from Keefe, 
where the statement was first made as follows: 


We shall not unduly extend this opinion by sgoenioting 
whether this section [section twenty-two, article IV—legislature. - 
may delegate powers of local character to counties] authorizes 
the delegation by the legislature of essentially sovereign powers 
because the delegation of such powers is to the counties as state 
agencies and falls far short of making sovereign states out of 
counties. The sovereign alone can create a crime . . . since 
sec. 85.84, Stats., delegates to the counties power to create a 
crime, it is void as an attempt to confer sovereignty upon the 
counties.'®? 


It is respectfully submitted that using the pattern of this argument, 
most delegation would be impossible. The sovereign is, in all cases 
of proper delegation, delegating his own powers, all of which can 
be spoken of as partaking of the attributes of sovereignty. How 
can it be said that delegation of the power to enforce traffic regula- 
tions is power of a “local character” when the regulations them- 
selves must, as a matter of state-wide concern, be uniform; and, 





© Wis. Const. art. VII, § 17. 
™ The court cannot mean the strict dichotomy between civil and criminal 
actions prevents the adoption, in certain civil actions, of some of the more 
uate protections of criminal procedure for the accused. Such a position 
would be historically incorrect, as we saw in the analysis of constitutional safe- 
, is not followed in practice, as —t actions bear witness, and would 
unfair to the civil violator, who some of the criminal protections 


in actions where the state or a subdivision is prosecutor 
™ State ex rel. Keefe v. Schmiege, 251 Wis. 79, 84-85, 28 N.W2d 345, 348 


(1947). 











8 WISCONSIN LAW REVIEW [Vol. 1960 


yet the power to use a certain kind of penalty to enforce the regula- 
tion cannot be delegated because it partakes of the nature of sov- 
ereignty? 

The real question is: are there constitutional obstacles to the 
delegation of the power to use imprisonment to enforce an ordi- 
nance enacted in accordance with a proper delegation from the 
legislature? All section seventeen of article VII requires is that the 
prosecution be carried on in the name of the state “and by author- 
ity of the same.” Do not these quoted words, on reasonable con- 
struction, give authority to delegate the power to create crimes? 
The New England States have long so held.1# 

The general rule as to limitations on the power of the legislature 
to delegate to local governments was stated in a recent case con- 
cerning one of the most limited of local units—a town. In City of 
Milwaukee v. Sewage Comm’n,'* the court said: “It is a well-settled 
rule, supported with practical unanimity by the authorities, that 
the general doctrine prohibiting the delegation of legislative author- 
ity has no application to the vesting in political subdivisions of 
power of government matters which are local in scope.”!* The 
court had previously quoted with approval from Dillon’s work, 
Municipal Corporations: 

Although the proposition that the legislature of a state is alone 

competent to make laws is true, yet it is also settled that it is 

competent for the legislature to delegate to municipal corpora- 
tions the power to make by-laws and ordinances with appropri- 
ate sanctions, which, when authorized, have the force, in favor 
of the municipality and against persons bound thereby, of 
laws passed by the legislature of the state.** 
We must not forget that the Kuder'*’ case is the basis for the 
Schessler doctrine; but Kuder gave no reason for refusing to allow 
a county to bring an action in the name of the state except that a 
criminal judgment could only be entered in a criminal action 
brought by the state. 

Keefe’s second point is valid on its face. As we saw in the analy- 
sis of the powers of the state, the power to award direct imprison- 
ment in a civil action ought to be denied to the state; equally, 
therefore, it ought to be denied to local governments. 

™ State v. Keenan, 57 Conn. 286 —_ Goddard, Petitioner, 33 Mass. 504 
(1835); State v. _: "1 N.H. 106 C1885 

968 Wis. $42, 67 N.W.2d 624 (1954). 

™Id. at 354, 67 N.W.2d at 631. 

1] Ditton, MUNICIPAL Corporations § 308 (4th ed. 1890) a 200). ex rel, 


Rose v. Superior Court, 105 Wis. 651, 673, 81 N.W. 1046, 1052 
™"See p. 5 supra. 
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The third point, that cities have no home rule power to award 
direct imprisonment as a sanction for ordinance violations, can be 
justified on the ground that section three of article XI of the con- 
stitution in qualifying home rule powers by making them “sub- 
ject . . . to this constitution” incorporates the no imprisonment 
except for conviction of crime provision of section two of article 
I. If the city cannot create a crime, it cannot, even under the home 
rule power, award direct imprisonment. _ 

This reasoning overlooks a possibility which had the sanction of 
colonial, though not of English, practice: the use by municipalities 
of direct imprisonment as a punishment for petty offenses which 
were prosecuted by criminal procedure. To accommodate this posi- 
tion the early Wisconsin theory that misdemeanor did not include 
petty offense would have to be restated, and in addition, there 
would have to be recognized the colonial practice permitting mu- 
nicipalities to imprison for violation of their ordinances. With 
this interpretation the sovereignty problem would disappear, since 
there would be no delegation of the power to create a crime in the 
sense that a crime was a violation of state law. 

The home rule power to award imprisonment for violation of 
municipal petty offenses could be similarly justified. Section two 
of article I*** does not prevent imprisonment to enforce payment 
of a penalty or of a tort judgment, though literally such imprison- 
ment is within its prohibition. This section could be construed to 
permit direct imprisonment for municipal petty offenses, since this 
practice was known in America at the time of the adoption of the 
Wisconsin constitution. 

A final difficulty is that the court would have to permit munici- 
palities to use a procedure which is essentially criminal, for in no 
other way could the interests of the accused be adequately pro- 
tected. The court would have to provide, however, that even if 
essentially criminal procedure were used, and direct imprisonment 
could be awarded, the act is not a crime in the constitutional sense 
but only a petty offense. 


Theories in Oiher States 


In the traffic regulation field it must be admitted that the act 
penalized by the state and the city is the same. In Wisconsin it 
must be the same, since the city’s ordinances must conform to the 





** Wis. Const. art. I, § 2 reads as follows: 
“There shall be neither slavery, nor involuntary servitude in this state, 
otherwise than for the punishment of crime, whereof the party shall have 
been duly convicted.” 
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state statute in everything except penalty.’** It is not illogical to 
say, then, that a violation of the act made a crime by state law is a 
crime even if the prosecution is brought for the municipal form 
of the violation. This is the theory the court was developing up 
to the time the Platteville rule® was overruled in City of Milwau- 
kee v. Johnson.** This rvie protects the citizen both in requiring 
that criminal procedure be used on the trial and in preventing 
double punishment. It must be admitted that most of the municipal 
ordinances involved in these cases did not impose direct imprison- 
ment but only a fine. No direct imprisonment was the rule in the 
New England states, and in Iowa which followed the New England 
theory. On the other hand, California, Colorado, Florida, and 
Minnesota, at least, allowed municipalities to impose direct im- 
prisonment.* 

Other theories which might be used by an antagonist of Keefe 
are the Connecticut theory that since the act is criminal “in nature” 
and there is public, rather than private prosecution, the act penal- 
ized by the city is a crime against the public, and therefore crim- 
inal prosecution in the name of the state is proper. Or he may 
use the Arkansas-Iowa theory that the creation of crimes by a 
municipality is a proper exercise of municipal power. Georgia 
developed the theory that a municipal ordinance violation was a 
crime, and used that proposition to reach a result contrary to Keefe 
—that direct imprisonment for a municipal ordinance was not in 
violation of a constitutional provision prohibiting servitude except 
as a punishment for crime.'* 

The foregoing discussion for foreign law is obviously not in- 
tended to be exhaustive nor a correct statement of present law. 
The presentation of theories and conclusions is simply to demon- 
strate the complexity of the problem of aligning all the historical 





™ Wis. STAT. § 349.06 (1957). 

™ The writer of an L.R.A. note in 1896 saw the Platteville rule as the major- 
ity rule in the United States. Annot., 33 L.R.A. 1 (1896). 

™ See p. 4 supra. 

See also City of Minot v. Whitfield, 71 N.W.2d 766 (N.D. 1955); for an 
analysis Ay early theories, see Grant, Penal Ordinances in California, 24 Ca.ir. 
L. REv. 

™ State v. romney 57 Conn. 286 (1889); Goddard, Petitioner, 33 Mass. 504 


1835 . 
é' een v. a 98 Ark. 521, 136 S.W. 945 (1911). Jaquith v. Royce, 
2 1 Ta. 187 
= Pearson ¥. W inbish, 124 _ 701, 52 S.£. 751 (1905). ene since the 
defendant was senten to im t in a county n gang, it 
ern considered that the nature of the Semone violated the due process 
clause of the constitution. The fact that the trail was summary assisted in 


reaching the result. 
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and constitutional theories in this area of state-local relations. 
Keefe, while it disregards one era of early American practice, pro- 
vides a foundation for a total solution on a consistent basis; the 
decision needs to bk supplemented only by legislation which clari- 
fies procedure for the municipal action, and which eliminates the 
possibility of double punishment. 

On the basis of the history of Keefe, and on the basis of the 
analysis of the court’s arguments, it seems unlikely to the writer 
that the court will overrule Keefe, though, as indicated, grounds 
could be found if the court could be persuaded. It seems even 
more unlikely that the case could be overruled by constitutional 
amendment, for to overrule the voters would have to be persuaded 
to vote for a proposition which would be widely advertised as a 
greater chance for the average motorist to go to jail. 


Jury Trial for Ordinance Violations 


Keefe was not concerned with a jury trial for minor offenses. 
This question came up in City of Oshkosh v. Lloyd, decided only 
two years after Keefe. Oshkosh decided that there need be no jury 
trial in an ordinance violation action in justice court. Ogden," 
it will be remembered, decided that there was no right to jury trial 
for violation of a municipal offense in justice court. The theory of 
this case is that there is no constitutional guarantee of trial by jury 
in such a situation. While the argument is not clear, it seems fair to 
say that the court in Ogden proceeded on the supposition that the 
offense was a petty offense, and therefore an exception to the crim- 
inal constitutional guarantee. Cases after Ogden in declaring muni- 
cipal actions to be civil, made Ogden inapplicable as a precedent for 
civil cases. But the court in Oshkosh followed the Ogden ruling 
without noting the change in theory of the nature of the action. 

This forced alignment is not a final solution; in a proper case 
the court will be required to hold that the denial of jury trial in 
a civil action in justice court is not prohibited by section five of 
article I of the Wisconsin constitution, though a literal reading of 
the words “right of trial by jury shall extend to all cases at law 
without regard to the amount in controversy” requires a different 
result. Fortunately, such a ruling is sustained by precedent. 

Only by looking at practice in 1848 can the constitutional pro- 
vision be understood.*** Where technical terms were in use prior 





#255 Wis. 601, 39 N.W.2d 772 (1949). 
™ Supra at 4. 


™ Norval v. Rice, 2 Wis. 22 (1853); Gaston v. Babcock, 6: Wis. 503 - (1857). 
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to the adoption of the constitution, such terms were used in the 
constitution in the sense in which they were understood at com- 
mon law.’ In Norval v. Rice? the plaintiff in county court asked 
for a jury of twelve and paid the statutory fee. The county judge 
followed the statutes which provided for a jury of six?! and denied 
the request. On appeal, the supreme court said that it was clear 
that the jury trial which shall remain inviolate in actions at law 
was for courts of record, at least, a jury of twelve; hence the provi- 
sion in the statutes of 1849 was unconstitutional. 


The court left open the question whether the constitution guar- 
anteed any jury trial in civil actions in justice court. The court 
said: 

‘The right of trial by shall shall remain inviolate;’ that is, 


shall continue as it was at the time of the formation and adop- 
tion of the Constitution by the people of this State. 


Now it will be remembered, that at the time of the formation 
of our Constitution in 1848, the judicial system in existence 
in Wisconsin Territory was composed of . . . courts of justices 
of the peace, in which, in actions of forcible entry and de- 
tainer, a jury of twelve, and in all other cases of trial, of six 
only, was allowed. So far as the restriction of the jury before 
a justice of the peace is concerned, we do not feel at liberty 
to inquire at this time, but may remark that the party ag- 
grieved by the decision before the justice, might, in certain 
cases, remove the case by appeal to the District Court, where 
a trial by a jury of twelve men would be available.? 


The question of the constitutional right to jury trial in civil 
actions in justice court, left unanswered in Norval and not treated 
in Oshkosh, was answered “none” by the United States Supreme 
Court in construing the federal constitution, in the case of Capital 
Traction Co. v. Hof.2°* The court declared that the seventh federal 
amendment referred to the common law of England, and not to 
that law as modified by colonial usage. Accordingly, English legis- 
lation of 1750? giving no right to jury trial in a small claims 
action and no right of appeal was held to be no precedent because 
it was practice outside of the common law courts. Colonial use of 





™ State ex rel. Allis v. Wiesner, 187 Wis. 384, 204 N.W. 589 (1925). 
™2 Wis. 22 (1853). 

™ Wis. TeRRIT. STAT., art. 6, $3 (1839) at 327. 

™ Norval v. Rice, 2 Wis. 22, 29-30 (1853). 


174 US. 1 (1899). 
™ 24 Geo. 2, Bard (1750). 
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the six man jury in civil cases was likewise disposed of on the 
ground that the common law knew only the twelve man jury. The 
court indicated that under the seventh amendment a denial of 
appeal from justice court would be invalid, since a trial in justice 
court, where the justice does not have the power to take the case 
from the jury by nonsuit or directed verdict, or the duty to instruct 
the jury, is not a common lew trial, even though a jury of twelve 
is used. Conversely, giving the right to a jury trial on appeal satis- 
fied the Constitution. This was also the conclusion reached by the 
Wisconsin court in the Oshkosh case. 

The Court in Capital Traction denied the argument that the 
double jury trial violated the Constitution because the second court 
was reviewing the jury verdict in the first. It reasoned that such 
review of jury trial was unknown to the common law; it arrived 
at this result from its holding that the first jury trial was not a 
constiutional jury trial. 

Another argument-—that there is a right to immediate removal 
of a case from a justice court to a court of record, if the moving 
party wants a constitutional jury trial—was answered “no.” How- 
ever, the jurisdiction of justice courts may be increased above that 
existing at the time of the adoption of the constitution. 

Wisconsin practice has been in accord with Capital Traction 
since 1945.25 Prior to that time the refusal of a constitutional jury, 
on appeal, to appellants in cases where the claim was under fifteen 
dollars would have been held unconstitutional on the Capital 
Traction theory. 


SOME SOLUTIONS TO THE BAsIC PROBLEMS 


Wisconsin practice for the trial of municipal ordinance violations 
as civil actions seems to present no constitutional problems in its 
present form. Assuming that the Keefe decision will stand, how 
can the interests of the state, local governments, and the citizen re- 
ceive the optimum protection of the law? 

If we accept the Keefe decision as prohibiting direct imprison- 
ment, and do not propose another constitutional amendment to 
repeal the “clear proceeds of fines to state treasury” provision, it 
would be possible by statute to abolish double punishment, leaving 
present statutes and ordinances as they are. Going further, some 





™ Wis. Laws 1945, ch. 441, § 213, repealed a provision in effect since. 1849 
that appeals, if less than $15 was involved, would be on the record only. The 
ae Go of this provision was never questioned; on the —— it was 
assumed from Carney v. Doyle, 14 Wis. 270 (1861). 
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of the more serious offenses could be designated crimes only and 
the municipalities prohibited from duplicating them. Or, an arbi- 
trary division of offenses into two groups—more and less serious— 
could be made, and the cities allowed to pass duplicating ordi- 
nances only as to the less serious. 

The last plan would require some financial assistance from the 
state to the cities. Unless the state would directly enforce the more 
serious offenses, it would have to rely on the cities to enforce them; 
and since the constitution now requires that all fines be paid into 
the school fund, the cities would not be compensated for the ex- 
pense of enforcing these laws. 


Under any of these plans, the state could decide to change some 
of its offenses from crimes to civil violations. This step would re- 
quire a decision that direct imprisonment would not be needed 
as an ultimate sanction as to a particular offense, and especially 
as to one frequently violated. If the state converted some offenses 
to civil violations, a uniform modified civil procedure for the prose- 
cution of both state and municipal civil offenses could be devised. 

Another possibility is legislation allowing cities and counties to 
declare the facts which would create a crime. Hence, under legis- 
lation declaring speed in excess of that reasonable under conditions 
unlawful, cities might establish limits for particular streets.?% 

There are several difficulties in the plans so far mentioned: a state 
subsidy for local enforcement is not likely to be acceptable to the 
legislature; in some proposals we are adding two new procedures, 
a modified civil action for a penalty in justice court, and a similar 
action in circuit court; we have not determined any criteria for 
classifying those traffic offenses which should be enforced by civil, 
and those which should be enforced by criminal procedure. 

However, in our discussion of the use of the civil action for a 
penalty*** we arrived at a few bases for determining when to use 
civil and criminal actions for enforcement: (1) The civil action 
cannot be used if imprisonment is used as a sanction; (2) The 
criminal action should not be used where all defenses are taken 
away from the defendant unless the legislature thinks imprison- 
ment as a sanction is absolutely necessary for enforcement of such 





™ A similar statute in the health field has been in effect since 1858. Wis. STAT. 
143.11 (1957). While this section may be an improper delegation because of 
teness, the validity of . Bee oO nn is clear. See City of Mil- 
waukee v Comm'n, 7 N.W.2d 624 (1954); State v. 
Wakeen, “268 Wis. 401, 57 N.W.2d 364 (1953); United States v. Sharpnack, 355 


eh 
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a “strict liability” offense; (3) The criminal action should not be 
used for “minor” offenses. 

To help define “minor,” we must return briefly to the violator. 
The citizen violator is inclined to think, not in terms of stigma as 
it arises out of criminal actions only, but of the stigma that accrues 
from being prosecuted by the state or one of its agencies in either 
a civil or criminal action. He considers that any court contact in 
which the state or a municipality is prosecutor has some stigma 
about it, and the fact that one procedure rather than another is 
used does not impress him very much.?°* The citizen also thinks 
that if the state or a municipality arrests and prosecutes him, he is 
entitled to more protection than if a fellow citizen sues him. If the 
penalty is severe enough he feels he ought to have the maximum 
protection. 

We can phrase the crucial question, keeping the stigma factor in 
mind, as: At what amount does a monetary penalty become so 
serious that the protection of criminal procedure is warranted??°* 


The answer to this question must be arbitrary, especially in an 
inflationary period. The monetary limit of justice court jurisdic- 
tion, two hundred dollars, is a common dividing line.*!° If this 
amount were used as a dividing line between civil actions, which 
the state can enforce in justice court, and criminal actions, which 
the state prosecutes in a court of record, municipalities could be 
restricted to duplicating those state traffic regulations which could 
be prosecuted in justice court. Such action would keep cities and 
counties out of crime enforcement, not only procedurally, as now, 
but in terms of substantive crimes. There would be procedural 
clarity since the state and cities would use civil procedure in justice 
court for the offenses under two hundred dollars, and the state 
alone would use criminal procedure in justice court or circuit court 





See SUTHERLAND, WHITE COLLAR CRIME 46 (1949). We see the same result 
in juvenile court where, despite the attempts to spell out no stigma in legisla- 
tion relating to juvenile courts, the sti attaches just the same. Employers, 
for example, have simply broadened their qrertiens covering p tive em- 
ployees’ contacts with law enforcement agencies to cover contacts with juvenile 
court. 


** A second question would be: what acts deserve a monetary penalty on the 
side of the dividing point? The answer to this question is entirely in 
tive discretion, as we found in our discussion of the nature of crime. 

A 1955 study of Wisconsin criminal statutes, other than traffic, showed 
that of the 154 which specified only a money fine, 73% of the fines were $200 
or less. a SES a OE ey ee ee oe 
as to amount. Remington, Liability Without Fault Criminal Statutes—Their 
Relation to Major Developments in Contemporary Economic and Social Policy: 
The Situation in Wisconsin, 1956 Wis. L. Rev. 625, 633. In the traffic field only 
a dozen fines are over $200. 
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as appropriate for offenses carrying imprisonment, or fines over 
two huadred dollars. Relative procedural simplicity would be 
secured, since no new hybrid procedure would be created, but only 
a few procedural safeguards would be imported into the ordinary 
civil action. 

Two variations of this solution are proposed. First, the cities 
could adopt all state traffic regulations, but recover only up to 
two hundred dollars for any violation; double punishment would 
be prohibited, except that the state might bring a second action 
for imprisonment, if that were a penalty for the act under state 
law. Cities would have to notify the district attorney of specified 
prosecutions to make the last possibility effective. 

Second, the jurisdiction of justice courts could be increased so 
that all traffic violations for a monetary penalty could be brought 
there in the first instance; or in the alternative all monetary pen- 
alties could be reduced to two hundred dollars. The latter change 
would affect only a dozen traffic statutes. 

While the main proposal is theoretically the best, the require- 
ments of municipal revenue indicate that the first variation is more 
likely to be approved. As to the second variation, it is probably 
safe to assume that existing courts will continue unchanged with 
their existing jurisdictions and the present dollar amounts of state 
penalties. Let us apply this proposed solution to chapters 346-348 
of the statutes. 

The first step is to deny municipalities and counties the power 
to adopt by ordinance those statutes which penalize acts which 
are clearly so serious that the municipalities should not be allowed 
to prosecute. These are the two felonies, operating a motor vehicle 
while under the influence of an intoxicant or a narcotic drug,”"* 
and hit-run driving where injury is caused.??? 

The next step is to separate those acts for which imprisonment 
may presently be awarded*"* from those which carry only a fine.?** 
The state, if it prosecutes a violation in the imprisonment group, 
must use criminal procedure in a court of record. It must use 
justice court procedure when it prosecutes a violation in justice 
court. 

Municipalities could adopt those statutes which carry only a fine. 

™ Wis. STAT. §§ 346.63, .65(2) (1957). Operation by a habitual user of nar- 
cotics or by a person subject to epilepsy who does no: hold a special license 
are also prohibited. 

™2 Wis. STAT. §§ 346.67, .74(5) (1957). 


™3 See A A infra at 18. 
™ See Appendix B infra at 20. 
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However, section 349.06 would have to be amended so they could 
recover as a penalty only a forfeiture of less than two hundred dol- 
lars. This would cut down their recovery only as to present sections 
346.26, 346.41, 346.57 (2) (3) amd (4)(a) to (c) which now carry 
a five hundred dollar penalty, and section 348.21 on weight lim- 
itations. For their prosecutions, all of which could be brought in 
justice court, they would use civil procedure. If the city recovered 
a monetary penalty, the state could not recover a second, or further 
monetary penalty, but the state could bring a second action for 
imprisonment. 

This solution is geared to the present court system and to present 
procedure, except that for the civil action for a penalty some extra 
procedural safeguards would be included. This plan preserves 
municipal revenues and municipal enforcement, and yet keeps 
direct imprisonment as an additional penalty which the state can 
use for serious offenses or repeated violations. It removes from 
the crime category the most common offenses and for these preserves 
summary procedures on the first trial, so that there can be no 
clogging of the courts. If the plan is successful, the state might 
consider removing the thirty day penalties, and changing this group 
from criminal to civil so that only really serious offenses remained 
criminal. 

A final solution may be constitutional amendment. This solution 
is based on the idea that if the proceeds of fines derived from prose- 
cution of state criminal actions could be diverted to the municipal- 
ities which prosecuted, there would be almost no good reason for 
using the civil action in the traffic field. 


The proposed amendment would be to section two of article X 
of the constitution. It would consist of the removal of the phrases 
“forfeiture or” and “and the clear proceeds of all fines collected 
in the several counties for any breach of the penal laws.” The 
amendment would permit the legislature to direct that fines re- 
ceived on conviction of state traffic laws might be retained by 
municipalities and counties. The amount retained would be based 
on comparative expenditures for enforcement and courts. The 
change would be minor. The municipalities and counties now 
retain all of the proceeds of conviction of ordinance violation,*** 
and the counties retain one-half of the proceeds of traffic fines.**¢ 
The diversion from the state treasury based on the 1957 figure of 





™5 Wis, STAT. § 288.10 (1957). 
™8 Wis, STAT. §§ 59.20(8); 960.34 (1957). 
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$370,908.08" collected in fines would be about $186,000, plus one- 
half of the bail bond forfeitures on speeding charges. Assuming 
that $300,000 of the $343,354.37 1957 bail bond forfeitures on state 
charges were attributable to speeding, there would be an additional 
loss to the state of $150,000 or a total loss of $336,000 per year. If 
the people of the state could be persuaded that the loss of this 
amount to the state school fund was inconsequential, since as tax- 
payers they received the benefits of the gain in municipal revenues, 
it might be possible to get such an amendment passed. 

The municipalities and counties could then enforce state traffic 
law in the name of the state but could retain the financial proceeds. 
Local modifications, as for speed limits on certain streets or arterial 
highways, would still be possible,** but the violation would be of 
state law. Then, as previously mentioned,?’® these traffic crimes 
could be divided into groups on the basis of the requirements of 
intent-recklessness, negligence, and no-defenses permitted. Once 
these classifications had general acceptance, the possibility of using 
them as a basis for grouping state crimes in such fields as agriculture 
and markets, conservation, and health might be considered. 

As to traffic offenses, the answer to the question raised by the 
title is that the criminal law has enough variation and flexibility 
to be used for the enforcement of traffic regulations. If, however, 
there are legal or popular objections to its use, civil procedure 
supplemented by a few of the criminal protections may be a more 
acceptable method of regulation. 





™ Memorandum from L. E. Beier, Director, Enforcement Division, Motor 
Vehicle Dep’t, Feb. 26, 1958. 

™§ Statute and cases cited note 206 supra. 

™ See 1959 Wis. L. Rev. 444. 


APPENDIX A 
MAXIMUM 

Wis. STAT. § Act PENALTY 
346.05 Failure to drive on right side of §346.17(2) 

roadway $200—30 da. 
$46.07(2) Cutting in after passing same 
346.07(3) Failure to give way to right and same 

maintain speed while being passed 
346.08 Passing on right (not within exceptions) same 
346.09 Overtaking where not safe same 
346.10 Passing at R.R. crossing or at intersection same 
$46.11 Failure to stop on passing or meeting same 


frightened animal 
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$46.13(2) 
346.14 
346.15 
346.16 
346.19 
346.20(1)(a) 
$46.24(1) 


$46.24(3) 
$46.27 


$46.26 
346.42 
$46.41 
$46.44 
$46.45 


346.48 
346.51 


346.55 (1), (2) 
$46.57(4)(d)-(h) 


346.57(5) 
$46.57(2) 


346.57(3) 


346.57(4)(a)-(c) 
346.58 


$46 .62(1) 


346.64 
346.62(2) 


346.68 


$46.69 


846.70(4) 





TRAFFIC OFFENSES 





Improper use of center lane on 3 lane road same 


Following too closely 


Driving on wrong side of divided highway 
Improper use of controlled access highway 


Failure to stop for emergency vehicle 


Funeral or military convoy vehicle; 
failing to yield to emergency vehicle 


Failure to yield right of way to pedestrian 


on crosswalk 

Passing vehicle stopped for pedestrian 
Failure to yield right of way to 
workmen on highway 

Failure to stop for blind pedestrian; 
imitation of blind pedestrian 
Interference with signs and signals 


Display of unauthorized signs and signals 


Failure to stop at signal indicating 
approach of train 

Failure of certain vehicles to stop at 
all R.R. crossings 

Failure to stop for school bus 
Stopping, standing or parking on 
highway 

Parking on left side of highway or 
displaying vehicle for sale on highway 
Speeding in a municipality or on the 
highway 

Speeding in zoned or posted areas 
Exceeding the reasonable and prudent 
speed for the conditions 

Exceeding the reduced speed of some 
places 

Speeding in school and safety zones 
Exceeding special speed restrictions 
for certain vehicles 

High degree of negligence in the 
operation of a vehicle 

Employment of drunken operators 
Injury resulting from a high dregree of 


negligence in the operation of a vehicle 


Failure to stop and leave name upon 
striking unattended vehicle 


Failure to stop and leave name 


upon striking property on or 
adjacent to highway 


Submission of false accident report 





same 

same 

same 

$346.22 : 
$200—30 da. 


same 


§346.30(2) 
$200—30 da. 

same 

same 


§346.30(8) 
$500— 1 yr. 
§346.43(2) 
$200—30 da. 
§346.43(3) 
$500— 1 yr. 
§346.49(2) 
$200—30 da. 
same 


same 
$346.56(2) 

$200—30 da. 
same 


§346.60(2) 
$200—30 da. 

same 

§346.60(3) 
$500— 1 yr. 


same 


same 
§346.60(2) 
$200—30 da. 
§346.65(1) 

$500— 1 yr. 
same 
§246.65(3) 

30 da—t yr. 
§546.74(3) 

$200—6 mo. 
same 


§346.74(4) 
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$50—60 da. 
346.67 Failure to stop upon striking person or § §346.74(5) 
attended or occupied vehicle where no $200—6 mo. 
death or personal injury is involved 
$46.81(1) Operation of bicycle at night without a §346.82(3) 
light $220—30 da. 
$46.89(1) Inattentive driving §346.95(2) 
$200—30 da. 
346.93 Having intoxicants in vehicle carrying same 
a minor 
346.94(2)-(4),(7),(8) Miscellaneous prohibited acts same 
347.03 Violation of various equipment §347.30(2) 
regulations $200—30 da. 
$47.06-.12 . same same 
$47.13(1) same same 
347.14-.29 same same 
347.35-.49 same §347.50 
$200—30 da. 
348.09-.10 Violation of weight load restrictions §348.11(1) 
$200—30 da. 
348.05-.08 same §348.11(2) 
$200—30 da. 
$48.15(2)(a) Violation of weight restrictions $348.21(2) 
$200—30 da. 
$48.17(2) same same 
348.19(3) same same 
348.15(2)(b)(c) same same 
348.17(1) same same 
APPENDIX B 
MAXIMUM 
Wis. STAT. § Act PENALTY 
$46.04 Failure to obey traffic officer or §346.17(1) $50 
traffic signal 
$46.06 Failure to pass on right and give same 
one-half of the roadway 
" $46.07(1) Failure to give audible warning same 
before overtaking ‘ 
$46.12 Driving through a safety zone same 
$46.13(1) Deviating from lane of traffic same 
346.13(3) Not driving in designated lane same 
346.18 Failure to yield right of way §346.22(1) $50 
346.20(1)(b) Funeral procession or military same 
convoy failing to yield right of way 
$46.20(2) Driving between vehicles in a funeral same 
procession or military convoy 
$46.20(3) Improper joining of a funeral procession same 
$46.21 Failure to yield right of way to livestock same 
346.23 Failure to yield right of way to a §346.30(1) $50 
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346.24(2) 
346.25 
346.28 


346.53 


346.55(3) 
346.59 
346.72 


346.77 


346.79(1)-(3) 
346.80 
346.81(2) 


346.78 
346.79(4) 
346.87 
346.88 
346.89(2) 
346.90-.92 


$46.94(1),(9),(10) 


346.94(5),(6),(6m),(7) 


347.13(3) 


$48.185 


TRAFFIC OFFENSES 


pedestrian 

Pedestrian walking into path of vehicle 
Jay-walking 

Pedestrian failing to walk on left; 
failure to yield right of way to 
pedestrian on sidewalk 

Pedestrian standing or loitering on 

the highway 

Improper turns cr failure to signal 
Failure to obey traffic signals 

same 

same 

Failure to stop for stop sign 

Violation of stopping regulations 
Violation of parking regulations 
Violation of parking regulations on 
street 

Violation of private parking regulations 
Violation of minimum speed regulations 
Failure by garage to keep record of 
repairs of accident damage 

Parent allowing child to violate 
bicycle or play regulations 

Violation of bicycle regulations 

same 

Violation of bicycle equipment 
regulations 

Play vehicles used on roadway 
Attaching bicycle to vehicle 

Improper backing 

Driving with view obstructed 
Television in car 

Following emergency vehicle; 

crossing fire hose; illegal riding 
Driving on sidewalk; alighting from 
or boarding moving vehicle; clinging 
to moving vehicle 

Placing injurious substance on highway; 
debris on public or private property; 


permitting throwing of debris on highway; 


spilling loads of waste or foreign matter 
Failure to illuminate registration 
plate at night 

Failure to indicate the empty weight 
on the side of certain vehicles 


21 


same 


§346.36 $50 
§346.48(1) $50 
same 
same 
§346.49(1) $50 
§346.56(1) $50 
same 
same 


same 
§346.60(1) $50 
§346.74(1) $50 


§346.82(1) $20 


same 
same 
same 


§346.82(2) $50 
same 
§346.95(1) $50 
same 
same 
same 


§349.95(3) $25 


§347.30(1) $50 
§348.21(1) $50 











Dissertation on Writing Legal Opinions 


MorTImMer LEVITAN* 


This is a dissertation on writing legal opinions, because a dis- 
sertation permits discussion without authoritative or useful con- 
clusions, and because a dissertation may be—and usually is—the 
antithesis of a good legal opinion. For the exclusive benefit, then, 
of those who habitually read only the first few lines of news stories, 
law review articles, and encyclopedias: a written legal opinion 
should not be a dissertation. 

Written opinions differ from curbstone opinions in at least two 
notable aspects: (1) written opinions are customarily paid for, and 
(2) clients place no reliance on curbstone opinions unless the 
lawyer's curbstone opinion has the good fortune to coincide with 
the client’s immutable opinion. Great reliance, however, is placed 
on written opinions, the reliance increasing with the size of the 
fee. Unfortunately, an exorbitant fee does not materially improve 
the quality of an opinion; also, unfortunately, it may exaggerate 
the client’s evaluation of the opinion so grossly that he may change 
lawyers on the ground that he cannot afford such good advice. 

To discuss all types of legal opinions would require expert 
knowledge in manifold specialized fields of law—or the magnifi- 
cent effrontery to conceal ignorance in pontifical pronouncements.” 
While dealing in generalities, this dissertation is concerned primar- 
ily with the garden variety of legal opinions requested by govern- 
mental agencies and commercial concerns. The following examples 
may illustrate the scope: A city council requests an opinion of the 
city attorney on the legality of entering into a contract with the 
mayor, under which city personnel will mow the mayor’s lawn 
(15¥ acres) for one dollar a year. (The city council knows it can’t 
be done but doesn’t want to offend the mayor; hence it votes to 
let the city attorney do the offending.) A national bank requests 
an opinion of counsel* on whether it may establish branches in 





* A.B. 1912, Univ. of Wis.; LL.B. 1915, Harvard Law School; Assistant Attor- 
ney General, State of Wisconsin 1922—. 

?Clients who develop legal opinions invariably get the most virulent type— 
the immutable type. e¢ only known cure is a change of clients. 

*It is effrontery only when done in writing. When done verbally, and only 
for the purpose of gaining time to investigate the authorities, it may have 
some justification in the practice of law. 

* Undoubtedly a director. Lawyers seldom find that bank directorships in- 
volve financial disadvantages. 
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all supermarkets within a 100 mile radius without begging leave 
of the Comptroller of the Currency. (The bank really doesn’t 
know it can’t be done.) When the city attorney and the bank 
attorney receive the requests for opinions, they proceed to express 
in writing—one for a modest salary, one for a handsome fee—their 
opinions concerning the questions asked; and this article aspires 
to the dignity of advice on how those opinions should be written. 

Here is the appropriate spot for this dissertation to disclaim, 
promptly and vehemently, any intent to offer suggestions regarding 
the writing of judicial or quasi-judicial opinions! Such suggestions 
would be worse than presumptuous—they would be unnecessary 
and abortive. After ali, it is universally recognized that election 
or appointment to judicial or quasi-judicial office confers all the 
aptitude,* skill, and experience necessary for the production of 
perfect opinions. 

A legal opinion has no relationship to court opinions; the kin- 
ship is with dissenting opinions, which are habitually superior to 
majority opinions because the persuasiveness of dissenting opinions 
derives from logic rather than fiat. A legal opinion must be sound 
in order to have any validity, whereas a judicial opinion has valid- 
ity whether sound or egregious. Careful analysis of the problem, 
conscientious research, acumen, logic, and good judgment are all 
prerequisites to the production of a meritorious legal opinion; 
none of these is required for an effective judicial opinion. This 
is not to intimate that judicial opinions are not generally based 
upon incisive thinking and cogent arguments—the point is that 
they are not compulsorily thus based, and this may lead to the 
time saving temptation of relying on specious arguments and a 
spurious assumption that lawyers cannot detect speciosity when 
emitted from the bench.° 

A legal opinion is a sagacious surmise as to what the law will 
probably be, based on the supposition that the courts will proceed 
in an orderly manner in the direction indicated by prior decisions. 
It does not—and can not—declare what the law is. Only a judicial 
opinion has the privilege of declaring what the law is, and a legal 
opinion is not a judicial opinion. This distinction is emphasized 





* The exact process involved in conferring aptitude has not been satisfactorily 
explained. One theory associates it with those personality changes that. fre- 
quently result from elevation to exalted positions. Another theory explains 
it on the basis of positional expertise, i.e., the variety derived solely from ap- 
pointment or election. i 

5 The explanation of this phenomenon is probably the lack of time for proper 
aging of opinions. edgy 
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here—futilely, in all probabilty, and will be re-emphasized later, 
also futilely—because of the human tendency of some lawyers, 
particularly those in government service, to mistake their written 
opinions as being at least equivalent to judicial determinations.® 

The first step in the acquisition of skill in writing legal opinions 
is to learn when not to write them. It must be remembered that 
every opinion a lawyer expresses contains a potential threat to 
his professional reputation—due, of course, to unpredictable judi- 
cial vagaries. Now, oral opinions usually can be wriggled out of 
whenever necessary or expedient, but written opinions are embar- 
rassingly constraining. A client who has relied on a written opinion, 
with unfortunate consequences to his liberty or pocketbook, or 
both, may be ignoble enough to say, ““That’s what I get for relying 
on your advice! Look, it’s right here in black and white”! Perhaps 
a salutary rule to follow would be: never give an opinion in writing 
unless there are compelling reasons, such as legislative mandates, 
orders from the chief, insistence of affluent clients, political neces- 
sities, etc. 

Lawyers in governmental service never experience the satisfac- 
tion of expressing opinions in writing at the insistence of affluent 
clients; they inquire, not into the solvency of a client, but whether 
the person or officer or department has any legal right to ask for a 
written opinion. Lawyers in government service are not general 
counsel to the populace;’ their function is to provide certain legal 
service for specified officers or departments of government. For 
example, if the attorney general is authorized by statute to render 
legal opinions only to district attorneys, the rendering of an opinion 
to a mayor would involve violation of law, as well as undue gen- 
erosity with the taxpayer’s money—not peculation, perhaps, but 
getting rather close. Opinions cannot be rendered without using 
the time of the legal and secretarial staff, governmental employees 
paid by the government for services to the government. If the 
attorney general fears that refusing to render the opinion might 
alienate the mayor politically, it is permissible to send a one 
hundred dollar check (compliments of the attorney general, not 
the state treasury) with the suggestions that the mayor procure 
an opinion from a lawyer in private practice.* Of course if the 





<i ent service usually concede the privilege of the judiciary 
See disagre: ther clients frequently are not that magnanimous 
*It is not anticipated that this suggestion will be followed—ever! But if it 
were, and if the $100 opinion turned out to be even better than the transcendent 


opinion which the attorney general’s office could have prepared, the mayor 
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mayor's question is one that should be submitted to the city attor- 
ney, resentment might develop over the audacity of the attorney 
general in usurping the functions of the city attorney or in supply- 
ing the funds to pay a lawyer in private practice to do the usurp- 
ing.® 

Giving written opinions to unauthorized persons is a hazardous 
courtesy. For example, suppose a state officer who is entitled to 
an opinion, requests an opinion on the same question which was 
answered for a person not entitled to an opinion. The likelihood 
is that the state officer will supply pertinent information which 
will make the previous opinion look pretty silly. And the state 
officer may complain, “You're supposed to be my lawyer. What's 
the idea of counseling my adversary”? A promise never to offend 
again is the only appropriate answer.’® 

The right to request a written opinion does not include unlim- 
ited scope in the selection of categories. A county treasurer may 
request legal advice of his county’s attorney" on the acceptance 
of a properly endorsed check of a nonexistent corporation proferred 
in payment of taxes; he is not entitled to an opinion as to whether 
his brother-in-law, whose wife has symptoms of sales-resistance in- 
sufficiency, is liable for everything she buys—including, for instance, 
an artistically decorated cement-mixer. A state treasurer, who is 
genuinely interested in all things hypothetical, would not be en- 
titled to an opinion on the legal liability in case the moon were 
inhabited and in case a "ion-rocket should land on the big toe 
of one of the inhabitants. Imagination, within reasonable limits of 
course, is a valuable possession for all governmental officials, but 
government lawyers cannot give legal opinions on imaginary situa- 
tions. The right to written opinions is limited to existing or 





would still be dissatisfied. You see, he wants an attorney general’s opinion, 
rather than the opinion of a lawyer in private practice, because he is suffering 
from a delusion that everybody has to comply with an attorney general’s 
opinion; the truth, of course, is that nobody has to pay the slightest attention 
to any attorney general’s opinion—nobody, that is, except his staff. Such 
ions are frequently worthy of reliance, not because they are signed by 
¢ attorney general, but because they were prepared anonymously by out- 
standing experts in specialized fields. 
*Resentment of city attorneys should be avoided—they make such good 
candidates for the office of attorney general. 
* A pertinent observation, having no bearing on the keeping of the promise: 
votes are seldom lost by strict adherence to the performance of duties prescribed 
law. 
, Usually called a district attorney, but may be called state’s attorney, cor- 
tion counsel, etc. Sometimes he is called other things, usually without 
Jastification. 
™ Lawyers in private F ageren may render opinions on imaginary situations— 
possibly because the bills rendered for such opinions are not imaginary. 
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imminent problems relating to the performance of duties of the 
officer or department requesting the opinion. 

When a lawyer in private practice has two clients—most of them 
have at least that many—and one client asks for an opinion con- 
cerning his dispute with the other client, just what is the correct 
procedure to follow? If he lacks the ingenuity to solve the problem 
to the satisfaction of both clients, he can always resort to one pain- 
fully improvident measure—recommend another excellent lawyer 
to one of the clients.1* The lawyer in government service, however, 
cannot discard any of his clients: they are conferred by law, to be 
treated with meticulous care and passed on in good condition to 
successor lawyers. Fortunately, all clients conferred by law are 
intelligent, considerate, interesting, and appreciative—with certain 
exceptions, of course.** When disagreements between clients de- 
velop to the stage at which legal opinions are demanded (the mod- 
ern equivalent of throwing down the gauntlet), the solution de- 
pends on diplomacy rather than legal acumen. Reliance on pro- 
tocol is especially efficacious, even if protocol must be synthesized 
on the spur of the moment. For example, if the Department of 
Liberal Spending considers that the Auditing Department acted 
illegally, arbitrarily, stupidly, and—worst of all—uncouthly—in 
refusing to permit a certain liberal expenditure, no opinion should 
be given to the Department of Liberal Spending concerning the 
propriety of the conduct of the Auditing Department. Protocol 
prescribes that no opinion should be given to one department 
concerning the conduct of another department; each department 
is restricted to opinions concerning its own behavior. It is proper, 
however, to suggest that the two departments join in a request for 
an opinion.'* 

There is no law against the writing of a legal opinion on a 
question pending in court; the prohibition is a mandate of common 





* Some lawyers find it impossible to discover another excellent lawyer. Some 
doctors have the same difficulty when recommending other doctors. 
“Some standard exceptions are: (1) Fraidy-cats: afraid yoko sneeze without 
tting an opinion concerning the legality of the impending pdr —_ 
it-alls: ask for legal advice but never accept aay Lag oy kine ne) § Sel 
pers (also known as Bloated Craniums): suffer from psychosis resulting ame 
oo many votes, enough to get —— Fs pee agg — @) Job inion 
concerning legality of action until after ng action, illegal ob-in 
of comprehending that an election to the vi tag the, ate 9 ape 


a mandate to take over the duties of the Secretary of State, Con a oe Ss 
President of the United States; (6) Voters’ mistakes: will probabl 
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sense. After all, when the courts are in the process of deciding a 
question which only the courts have any jurisdiction to decide, 
could anything be a more ridiculous waste of time than for a lawyer 
to issue his opinion on the same question? Such an opinion might 
qualify as a prediction, but it would constitute an infringement 
upon the functions of crystal-gazers, astrologers, necromancers, etc. 
If the prediction turns out wrong, the lawyer loses caste, not only 
as a soothsayer but also as a lawyer; and if it turns out right, he 
becomes a bore by telling everybody, “I told you so.” Of course, 
any question that is definitely on the way to the courts should be 
treated precisely the same as if it were in court, that is, ostracized 
as the subject of a legal opinion. 

The lawyer’s function in writing a legal opinion is to express 
his professional opinion on the facts presented; it is not to deter- 
mine what the facts really are. Whether a question of fact or a 
question of law is presented is frequently very confusing for lawyers 
and infinitely more so for courts.1*¢ Sometimes when a lawyer finds 
that the question submitted is persistently perplexing, it is because 
a factual question has been dressed up to look like a legal question. 
Of course no written opinion should be given until the factual 
question has been eliminated. 

In private practice it is proper to assume that clients know what 
they want; hence, if a client requests a written opinion on a certain 
question, he should be furnished with an opinion in writing, even 
if the opinion in writing can do nothing more than expound on 
the impossibility of expressing an opinion. Very few unanswer- 
able questions are asked, probably because of the discouraging in- 
fluence of legal fees—a salutary deterrent that is absent in govern- 
ment service. It is almost necessary, therefore, for the government 
lawyer to develop a benign type of officiousness so that he may 
pry into such matters as: Why is the opinion desired? Does the 
request for opinion really disclose the bothersome question fo: 
which an answer is sought? Laymen cannot be expected to frame 
their questions with the same vexatious skill and precision that 
law professors display in concocting questions for examinations;*" 
hence when any layman asks any lawyer any question, no harm 
results from discreet inquiry into whether the question actually 
asked approximates the question that should have been asked. To 





* Possibly a side effect of excess judicial alchemy in changing questions of 
fact into questions of law, and vice versa. 

“If professors could think up as difficult questions as laymen do without 
thinking, there would be a marked decrease in the number of law school 


graduates. 
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rely on fantasy for an illustration: a newly-rewarded—trecently 
appointed, that is—head of a state department, while contemplat- 
ing the substantial benefits to be derived from the Miami Beach 
convention** and the governmental wisdom in assuming the reason- 
able expenses involved,’® suddenly remembers that the entertain- 
ment committee has set the banquet fee at twenty-five dollars a 
person—rather high, but only if the fee should become a personal 
rather than governmental obligation.*° Peremptorily he translocates 
his thoughts all the way from Miami Beach to his office desk, 
plumps his feet to the floor and his fist to the buzzer; in a few 
seconds he is barking to his secretary (assuming that she is not 
on one of her coffee breaks):*! “Letter to the attorney general. I 
want a written opinion within two hours on the following ques- 
tion, May I spend twenty dollars for a ticket to a banquet which 
I must attend in the faithful performance of my highly important 
official duties’??? What he really wants to know is not whether 
he may spend, but whether he will be reimbursed. Esprit de corps 
—or party loyalty—requires that he be called up for an immediate 
conference. When he looms in the attorney general’s office, two 
or three weeks later, for the conference, he is certain to convince 
himself that he neither needs nor wants a written opinion. 
Conferences, incidentally, are extremely useful to any lawyer 
engaged in writing opinions. In private practice conferences in- 
crease the monetary value of a written opinion; in government 
service conferences reveal the lack of necessity for most written 
opinions—but, of course, most of them will be written notwith- 
standing. And they should be written, not necessarily to inform 
governmental agencies of the law, but to let the voters know that 
their servants are performing their duties and deserve re-election 
or re-appointment. Another useful function of a conference is to 
educate the lawyer. Frequently the person requesting a legal opinion 
has expert knowledge, experience, and perceptivity in his special- 
ized field; and for a lawyer to essay the writing of an opinion 
without first seeking to acquire the essential background knowledge 
in a conference with the specialist may be an indication of defec- 
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* This part may not be ney 

ee break, n. A Pom sage work, seldom brief or infrequent, which 
decreases the working hours . ora corresponding reduction in pay; also 
used to get pay while eating 
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tive judgment—downright stupidity, in fact. A lawyer manifests 
wisdom when he concedes, and avails himself of, the wisdom of 
others; great wisdom, when he does it with humility. 

Because written opinions of government lawyers have an irre- 
sistible tendency toward metamorphosis into press releases, there 
are times when the advertising value of a written opinion may be 
outweighed by possible damaging effect on governmental institu- 
tions. Now, while secrecy in government is abhorrent, so is denigra- 
tion of government. Consider the following preposterous illustra- 
tion:** hostilities break out between two departments of the state, 
or county or city, because after an office prima donna has been 
furnishing one carbon copy of letters of transmittal for twenty- 
seven years, a newly engaged (much younger and more portable) 
prima donna in another office suddenly demands two carbon copies. 
That, incidentally, is how most inter-departmental and intra- 
departmental feuds start: some one treads on the highly sensitive 
self-importance of somebody else. Now, supplying an extra carbon 
copy would involve no hardship, but it’s the principle involved! 
The resulting demand for a written opinion is a quest for vindica- 
tion of views concerning the proper performance of duties. The 
rewards for issuing a written opinion would be the elation of 
one department, the contempt of the other department, and the 
vast amusement of the general public. If diplomacy proves in- 
efficacious in achieving a withdrawal of the request for opinion, 
equivalent results can be obtained by deferring indefinitely the 
writing of the opinion until an interminable study has been made 
of all facets of the intriguing and perplexing problem involved. 
While deferring the writing of opinions is an effective method of 
inhibiting useless—or worse than useless—opinions, it may be 
habit-forming. Requests for written opinions are calls for assist- 
ance, and tardy assistance of any kind always seems tainted. If an 
opinion is to be written, give it the garnish of promptness. Of 
course, the mere fact that “dirty linen” opinions should not be 
written is no justification for deferring the writing of opinions 
where malfeasance or misfeasance is involved. 

In the preparation of an opinion there is no essential difference 
between the procedure by attorneys in private practice and those 
in government service—except that the governmental lawyer is 
under no economic compulsion to limit the time devoted to any 





“ane does not mean that it, or its counterpart, doesn’t happen 
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problem by the fee that the client can afford to pay. In no case, 
however, should any lawyer hazard his professional reputation by 
expressing an opinion in writing without adequate research and 
serious consideration. In every case his aspiration should be to 
deserve the confidence placed in him by those requesting his 
opinion. Notwithstanding the fact that very few opinions are ever 
subjected to court review,** every legal opinion should be written 
on the assumption that court review is an imminent certainty. The 
opinion will be much better that way, just as all court opinions— 
especially those written by courts of last resort—would be definite- 
ly improved if written on the assumption that they would be re- 
viewed by higher courts. 

As a general rule there are only two things about a request for 
an opinion that cannot be relied upon: (1) the accuracy of the 
facts recited, and (2) the soundness of the answer suggested. No 
intentional misleading is involved; it’s all a matter of human na- 
ture. When a thoroughly honest man is involved in an automobile 
accident, he can remember only those facts which indicate that the 
other fellow was one hundred percent at fault;?* and the same 
normal human tendencies operate when he requests an opinion. 
If clarification of the facts is necessary, better results are obtained 
by skillful leading than by accusatory cross-examining. 

The actual writing of the opinion should not start until the 
lawyer has reached a firm, expressible conclusion—not a vacillat- 
ing conclusion, not a nebulous conclusion, not a tentative conclu- 
sion, but a firm, expressible conclusion. Who hasn’t read page 
after page after page of a judicial opinion without gaining the 
vaguest hint, the slightest inkling, of the ultimate conclusion until 
the very last sentence? Now, if the lawyer doesn’t know what the 
decision will be until the very last sentence, the court in writing 
the opinion likewise didn’t know until it reached the last sentence.” 
To use an opinion as a place in which to make up one’s mind is 





™* Fortunately for all lawyers, but especially for those who boast that no 
court has ever overruled any of their opinions. 

*In the same circumstances a woman’s memory is much better; she remem- 
bers those facts which indicate that the other fellow was 125% at fault. 

* Fictitious example of a court making up its mind in public: the court, 
after stating that the question is whether there is any evidence—usually evidence 
is socoded by a pleonastic adjective—to ope a jury verdict, will accuratel 
recite all pertinent testimony offered by both sides, will then carefully an 
publicly weigh the evidence with absolute fairness, and then, if the evidence 

tes in favor of the verdict, the court will avow that it cannot weigh 
the evidence and that there is evidence to support the verdict; but if the evi- 
dence preponderates against the verdict, the court will conclude its opinion by 
stating that there is no credible or substantial evidence to support the verdict. 
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like using the city streets as a place in which to cleanse one’s 
dentures—and there are some things that should be done in private. 

The written opinion should start with a concise statement of 
the facts submitted and a laconic statement of the question involved. 
In some cases it is proper to quote the question as presented; in 
other cases, however, quotation in full might suggest to a casual 
reader that the advice needed was psychiatric rather than legal. 
If necessary to extract the basic question from the obscurity of 
overshadowing words, that is the proper thing to do. Restating 
the question, however, does not encompass changing the question. 
When courts modulate facts or metamorphose questions, the ulti- 
mate conclusion is not affected;** a lawyer who exercised the same 
privilege in writing legal opinions would ruin, not only his opin- 
ions, but also his professional reputation. After all, clients are not 
impressed by lawyers who, when asked for an opinion on the 
legality of buying a cow, respond with an opinion on the legality 
of buying a horse.”* 

The statement of the question should be followed immediately 
by the answer—not seventeen pages later (when the reader, if 
lucky, will be sound asleep), not two pages later (when the question 
has been partially forgotten), but immediately. Suspense is impera- 
tive in a whodunit but is inapposite—and quite annoying—in a 
legal opinion. Most people don’t appreciate the fluxional nature 
of law and hence are dissatisfied with an answer that is merely 
oracular: they want a positive yes or no. The only answers that 
can be given are, in effect: in my opinion, yes; in my opinion, no; 
in my opinion, it is impossible to express any opinion. But some- 
times these terse conclusions are ill-advised. If a lawyer has the 
precious gift of compression—an evanescent gift which seldom 
survives even the first opinion, judicial or legal—the answer should 
preferably be stated in the language of a succinct headnote. Clar- 
ity, however, should not be sacrificed on the altar of terseness. The 
answer should be in language that can be easily understood by a 
layman. If some one asks a question in French, he is justified in 





The recital of all of the evidence, followed by the weighing, is not, as some 
lawyers think, a waste of valuable time; nobody reads it. 

™ See this writer's article on Confidential Chat on the Craft of Briefing in 
1957 Wis. L. Rev. 59 abridged in 7 Law Review Dicest No. 1 (January-Febru- 
7 way B yo abe 25 Ins. COUNSEL J. 29 (1958), for defense of judicial 


*And when a client asks concerning the legality of buying a cow, he isn't 
normally interested in the lawyer’s opinion concerning the relative merits of 
Holsteins and Guernseys, but the chances are he'll get it anyhow—one of the 
hazards of asking anybody for advice. 














$2 WISCONSIN LAW REVIEW [Vol. 1960 


expecting an answer in French, not in German or: Spanish; and 
a client who asks his lawyer a question in English is entitled to 
an answer in English, not in Latin or in legalese. 

There are at least two excellent reasons for disclosing the answer 
right after the statement of the question. The writer who knows 
what his answer is going to be before he gets close to the end of 
his opinion will be more logical and less discursive than the writer 
who doesn’t know what he’s leading up to until he gets there. And 
the reader of the opinion learns the answer quickly, painlessly, 
without being subjected to the torture of first struggling through 
a bewildering collection of cogent arguments, examples of Aristo- 
telian and other varieties of logic, penetrating analyses, displays 
of sagaciousness, and all the other ingredients of good legal opin- 
ions. If the reader should possibly have any interest in learning 
how the answer was arrived at, all he has to do is keep on reading.?® 
However, most people who have headaches are satisfied with aspirin 
tablets, and they cheerfully forego an exposition on the manufac- 
turing of acetylsalicylic acid. 

In stating the conclusion remember this above all else: A legal 
opinion is nothing more and nothing less than a lawyer’s opinion. 
It is not an adjudication! It is not a ruling!*® It is not a determi- 
nation! It is not a holding! It is easy for lawyers in private prac- 
tice to remember this, but extremely difficult for some lawyers in 
government service. Indeed, some government lawyers don’t even 
believe it! For a lawyer to delude himself into believing that his 
opinions have the force of law may be a harmless manifestation 
of juvenility or job-inflating;*' for a lawyer to mislead others into 
believing that his opinion has the force of law is despicable arro- 
gation. Isn’t it a variety of entrapment to create the impression 
that complete reliance may be placed upon an opinion, when as 
a matter of fact it confers no genuine protection whatsoever? Some- 
times, of course, people are satisfied with simulated protection. 
For instance, they may be willing to rely on a surmise that a gov- 
ernment lawyer’s opinion presages action or nonaction in accor- 
dance with his opinion, and ignore the possibility that he might 





* There is nothing dishonorable about dropping the answer to the end after 
the opinion has been written, but why go to all that trouble just to incon- 
venience a hypothetical reader? 

* Except, of course, in newspapers which, in the interest of brevity, clarity, 
and inaccuracy, will inevitably announce: “The attorney general (or the dis- 
trict or city attorney, or the chief counsel of the Gas Company, or the local 
lawyer for the Amalgamated Dandelion and Quack Grass. Growers) ruled today 
that... .” 

“See (5) under footnote 14 supra. 
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change his mind or be supplanted by some one who conclusively 
presumes that everything said or done by his predecessor was 
wrong.*? By way of illustration, suppose a district attorney issued 
an opinion holding that bullfighting was legal in his county; that 
would not legalize bullfighting but would delay prosecutions until 
after the district attorney had been removed from office. Some- 
times reliance upon a legal opinion may serve as the basis of the 
defense of good faith, but is a possible defense an adequate sub- 
stitute for assured protection? 

The protective value of an opinion is dependent upon its cor- 
rectness—or, rather, judicial determination of correctness. If the 
courts adopt the reasoning of a fatuous opinion, the opinion 
acquires respectability and wisdom; and if the courts reject the 
reasoning of a brilliant, lawyerlike opinion manifestly based on 
thorough research, convincing logic, and outstanding erudition, 
that opinion becomes a snare and a fraud. The fact that courts 
refer more frequently with approval than disapproval to opinions 
written by government lawyers may be a manifestation of judicial 
courtesy—a courtesy which may mislead an occasional government 
lawyer into believing that his opinions possess innate coercive 
powers. He should, of course, realize that there are two possible 
reasons why courts approve legal opinions: they might be im- 
pressed with the thorough research and logical reasoning; they 
might be desperate to find some authority—any authority—to 
support an unsupportable position. 

The highest compliment that any client can pay to any lawyer 
is to ask for, and follow, his legal opinion: it is a demonstration 
of complete trust, not only of his integrity but also of his judg- 
ment. And lawyers in writing opinions are inspired and harassed 
by the responsibilities involved. It is unthinkable that any lawyer 
would sully the legal profession and forfeit his right to self-respect 
by writing a legal opinion that did not represent his honest opinion 
conscientiously arrived at, or that any lawyer in private practice 
or government service would yield to any pressure, financial, polit- 
ical or what not, and affix his name to a so-called “policy” opinion. 
Most lawyers realize that an opinion which considers only abstract 
rights may constitute a breach of trust. Opinions are not exercises 
in legal theory; they are practical guides to safe conduct. If, for 
instance, a lawyer in private practice concludes that there is a 
serious doubt about the legality of a contemplated corporate ex- 





"This occurs only when a Republican is supplanted by a Democrat, or vice 
versa. 
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penditure, he could advise that the expenditure be made notwith- 
standing, and then trust to luck that no stockholder will attack 
the expenditure in the courts; but no conscientious lawyer would 
even consider giving such advice—unless, possibly, the proposed 
expenditure was only ten dollars. And in government service no 
conscientious lawyer would advise the expenditure of government 
funds where serious doubt of legality existed, and then trust to 
luck that no taxpayer will bring an action against some officials 
for misuse of funds—not even if the proposed expenditure was only 
one dollar! All doubts must be resolved so as to afford the max- 
imum of protection to the clients. To be more explicit, the opinion 
must say “no” if there is a reasonable doubt as to the legality of 
private expenditures, or any doubt as to the legality of govern- 
ment expenditures. 

But getting back to the actual writing of opinions, if the ques- 
tion presented involves statutory interpretation, quote the pertinent 
portions of the statute. There are at least two advantages in this 
procedure: (1) the writer of the opinion can’t quote the pertinent 
portions of the statute without reading the statute very carefully 
to ascertain which portions are really pertinent; (2) the reader of 
the opinion can read the opinion with understanding without re- 
ferring to unavailable statute books. One of the most fruitful 
sources for requests for opinions is the unavailability of the statutes; 
other fruitful sources are: non-lawyers who read statutes;** lawyers 
who don’t read statutes. Where a reference to statutory provisions 
is incidental, irrelevant, or immaterial, it is rude to mention their 
numbers without any key to identification—it’s akin to whispering 
in the presence of guests. Instead of writing merely that section 
9047 (152a) (14) (aa) of the Revised Statutes of 1902 is inapplica- 
ble, the information should be added: “which regulated the 
amount of sugar to be used in preserving horsemeat,” or whatever 
that particular sub-sub-sub-subsection chanced to forbid or regu- 
late. If a few words of that sub-sub-sub-subsection actually have 
some materiality, quote just those few words and not the whole 
neighborhood of words. 

The cardinal rule in writing opinions is that the reasoning must 
dictate the result, and the result must not dictate the reasoning. 
Stating the conclusion before disclosing its basis might lure a 
lawyer into using the opinion as a place to try out miscellaneous 








™ There are non-lawyers who read statutes with —— aes — 
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reasons in the hope that one will fortuitously lend support to the 
conclusion. That is the only method available to the lawyer whose 
opinions are sound only when based on his intuition—that is, on 
the emanations of his subconsciousness unencumbered by his think- 
ing processes. The trouble is that opinions proclaim the defects 
in their production. While judicial opinions sometimes struggle 
and strain, puff and groan, even squeak and twang, in their efforts 
to justify predetermined conclusions, there are always extenuating 
circumstances: it is better to reach an equitable result by contorted 
logic than not to reach it at all. A lawyer, however, does not 
possess the privilege of modifying a law in the interest of justice; 
that is the prerogative of the judiciary exclusively. When logic 
constrains an inequitable result, it is, however, always proper in 
an opinion to suggest—but not assume—that the court, with the 
aid of those two prepotent juridical wizards, Statutory Construc- 
tion and Fine Distinctions,** will reach a different conclusion. 
An opinion should be a précis of the research and intellectual 
processes that impelled the ultimate conclusion. It should contain 
no lamentations for the hours lost in research, no requiems for 
rejected arguments, no avowals of prejudices and predilections; 
it should contain nothing except the indispensable. Legal opinions 
are subjected to more critical scrutiny than judicial opinions for 
two reasons: (1) since the value of a legal opinion is dependent 
entirely on the soundness of its reasoning, careful reasoning is 
obligatory, whereas there is seldom any compelling reason for 
painstaking reading of judicial opinions—their value is dependent 
on what they do rather than on what they say; and (2) legal opin- 
ions do not have the relative immunity from criticism enjoyed by 
judicial opinions. It is difficult, but not impossible, to conceive 
of a judicial opinion that is digressive, discursive, and garrulous 
—and long-winded, besides—but if such an opinion should appear, 
most lawyers (except the one who lost)**> would obsequiously praise 
it as a monumental contribution to juristic literature.** If a client 
received a legal opinion of that type he would probably ask, in 
substance, but in less elegant language, “Do you really expect me 
to pay you for that flood of legal lore”? And the recipient of such 
an opinion from a government lawyer would probably say, also in 
less elegant language, “That’s what I get for asking that eminent 





“They are generally classified as wizards, although they might be jinn or 
even leprechauns. 

* His words generally go unrecorded. 

* They haven't read it—which makes it easier to bestow the expected praise. 
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lawyer for an opinion!” All of which should indicate that while 
superfiuous words have no effect on judicial opinions, they may 
debilitate a legal opinion into nugacity. Never underestimate the 
power of deletions in the production of prime, trenchant opinions! 
Cut until it hurts, not the opinion itself, but the writer of the 
opinion.** 

The most troublesome opinions are not those written by the 
poorest judges; they are those written by judges who would be 
summital except for aspirations to become Hammurabi, Solon, 
Francis Bacon, Oliver Wendell Holmes—or even Mr. Justice 
Holmes’ father!** These aspirations divert attention from the 
specific problem involved and diffuse it over the manifold problems 
of civilization, past, present, and future. The life’s mission of an 
opinion, judicial or legal, is to formulate an answer to the question 
submitted; and while superfluous, irrelevant comments on random- 
ly-selected subjects may sprout dicta*® in judicial opinions, they 
likewise serve no useful purpose in legal opinions. One way to 
keep opinions within proper bounds, both as to length and content, 
is not to write with the hope that the next sentence will explode 
with a great truth destined to guide humanity for all time to 
come. And another way is to restrict the opinion to the law today, 
without tracing the development of the law in the past, without 
attempting to formalize the law for the future. Definitive state- 
ments of the law are usually the result of gross miscalculation of 
the extent of one’s knowledge of the subject.*° The likelihood 
that an opinion will be correct is greatly enhanced by answering 
the question presented and then—well, shutting up. 

Only sound reasons or arguments should be retained in the 
opinion, for casuistic arguments have a way of blighting all sound 
arguments in the immediate vicinity. And makeweight reasons or 
arguments should not be tolerated, for they have no sense of loyalty 
and delight in striking back when they can do the most damage.*! 





**Some people, including holders of juridical and quasi-judicial posts, seem 
to consider deletions from their writings as equivalent to minor surgery with- 
out anesthetic. 

* Judges who aspire to become the father sometimes confuse the bench 
with the kitchen table. 

* Dicta thus sprouted have other names—some of them slightly vulgar. 

“Rule of thumb (obviously not infallible) for ascertaining how much the 
writer of an opinion knows and thinks he knows about the subject: short 
opinion—thinks he knows all about subject, and does; medium length—thinks 
he knows nothing about subject, and he’s right; Jong—thinks he knows nothin: 
about subject, but does know a little; outrageously long—thinks he knows al 
about subject, but doesn’t. 

“When a court wishes to scotch an argument—any argument—it previously 
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There is a quasi-juristic solemnity about legal opinions that is 
incompatible with humor; an opinion blotched with humor some- 
how suggests things like witty obituaries. Worse than humor, be- 
cause they contribute nothing but boredom, are pedantry, didacti- 
cism, and stuffed shirtism. 

Patter words—that is, words that have sound rather than mean- 
ing—should be excluded from opinions. There are so many of 
those words that consideration can be given only to some that gen- 
erally infest opinions. I believe is a highly respected expression, 
but not in a legal opinion. In the first place, when a lawyer writes 
“I believe” in an opinion, the chances are that he’s being untruthful 
and really has no beliefs in regard to the matter. In the second 
place, an opinion is supposed to be based on logical processes of 
reasoning rather than on beliefs. In regard to the expression J feel, 
the comment in Plain Words‘? about feel is especially pertinent: 
“This should not be used as a synonym for think. Thinking is a 
rational process, feeling an intuitive one. Official decision should 
not be described as the products of intuition, however they may 
actually have been arrived at.” It appears and it seems are objec- 
tionable only when used incogitantly; to quote The American 
College Dictionary on the distinction: “sEEM is applied to that 
which has an aspect of truth and probability; * * * APPEAR sug- 
gests the giving of an impression which may be superficial or il- 
lusory.”*® The only possible advantage it seems to me has over 
it seems is that it lasts twice as long without adding anything 
meaningful. And who knows what is meant by the current fad 
expression, it would seem? A Dictionary of Contemporary Amer- 
ican Usage says, “Sometimes this would is used apparently in place 
of a present tense verb, as in I would think and it would seem. 
Expressions of this kind represent the most extreme caution. The 
thinking or seeming is first placed in the future and then made 
conditional or uncertain. It is a very modest way of speaking.”* 
It is suggested that when lawyers use the expression it would seem 
they are being neither cautious nor modest; they are merely exer- 





used, it employs the magic formula, “That was just makeweight.” It doesn’t 
work for lawyers, neither does abracadabra. 

® GowERs, In .Worps 53 (1948). For delightful and rewarding discussions 
of numerous other words, see: GOWERS, PLAIN WorDs: THEIR A B C (1954); 
BERNSTEIN, WATCH YOUR LANGUAGE (1958). 

“Discussion of synonyms under seem. 

“ BERGEN EVANS & CORNELIA EVANS, A DICTIONARY OF CONTEMPORARY AMERICAN 
UsacEe 558 (1957). NICHOLSON, A DICTIONARY OF AMERICAN-ENGLISH UsAGE (1957) 
(Based on FOWLER, MODERN ENGLISH USAGE) apparently has no comment on the 
expression, but it seems unfair to mention the Evans’ Dictionary without also 
mentioning Nicholson’s adaptation of Fowler. 
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cising tneir professional privilege of using three words where two 
would suffice. The word guess, of course, should never be used in 
an opinion—not because it is a patter word but because it carries 
professional candor much too far. 

There is some question as to whether a written opinion should 
be equipped with an inbuilt means of escape. Adroit lawyers 
usually know how to extricate themselves from opinions which 
suffer the misfortune of judicial disapproval. It is always proper 
—and frequently correct—to explain that the court committed 
error, or that the facts developed at the trial differed materially 
from those given in the request for opinion. However, it is also 
proper to assume that the court’s legal knowledge approximates 
that of the members of the bar generally, and that hence in the 
absence of some surprising liberal construction (euphemism for 
judicial legislation),*® the courts will arrive at the same conclusion 
reached in a properly prepared legal opinion. This assumption, 
together with the infrequency that opinions reach the courts, makes 
it superfluous to encumber opinions with hedges. The best practice 
is to prepare the opinion with all possible care, and then have 
faith in judicial perspicacity to reach the same result. 





*The penchant for judicial legislation increases with lowered resistance to 
what has been termed the divinity virus—at least, that is what this writer called 
it in Professional Trade Secrets: What Illusions Should Lawyers Cultivate?, 43 
A.B.A.J. 628 (1957). 
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Appellate Courts Use of Facts Outside 
of the Record by Resort to Judicial 
Notice and Independent Investigation 


GEORGE R. CurRRIE* 


The taking of judicial notice of a fact outside of the record is 
part of the inherent power and function of every court, whether a 
trial or appellate tribunal.t Whether an appellate court will take 
judicial notice of a fact on appeal which was not noted by the 
trial court, or called to that court’s attention, rests largely in the 
discretion of the appellate court.? 


It has frequently been stated that in order for a court to properly 
take judicial notice of a fact it must be a matter of common and 
general knowledge.* Where this yardstick of common knowledge is 
applied, the test is not whether everybody knows it, but whether 
it is knowledge which every intelligent* or well informed*® person 
has. Even under the theory that courts only take judicial notice 
of matters of common or general knowledge, it is recognized that 
judges sometimes have to look beyond their own personal knowl- 
edge to acquaint themselves with facts of which judicial notice may 
properly be taken. Such procedure is rationalized by invoking the 
fiction that judges so doing are merely refreshing their memory as 
to such facts. The United States Supreme Court in an 1875 case 
stated, “if the judge’s memory is at fault, he may refresh it by re- 
sorting to any means for that purpose which he may deem safe 
and proper.’ 





*LL.B. 1925, Univ. of Wis.; Editor-in-Chief, Wisconsin Law Review, 1924-25; 
Attorney, Sheboygan, Wisconsin, 1925-51; Member of Wisconsin Supreme Court, 
1951—. 

1] Jones, COMMENTARIES ON EvIDENCE § 367 (2d ed. 1926); Chiulla de Luca v. 
Bd. of Park Comm'rs, 94 Conn. 7, 9-10, 107 Atl. 611, 612 (191 

? Mills v. Denver Tramway Corp., 155 F.2d 808, 812 (10th Gir. 1946). 

*] Jones, COMMENTARIES ON EVIDENCE § 368 (2d ed. 1926); Dezendorf v. Twen- 
tieth Century-Fox Film Corp., 99 F.2d 850, 54 (9th Cir. 1938); Weitzenkorn v. 
Lesser, 40 Cal.2d 778, 787, 256 P.2d 947, 955 (1953); Makos v. Prince, 64 So.2d 
670, 673 (Fla. 1953). 

* Strain v. Isaacs, 59 Ohio App. 495, 514-15, 18 N.E.2d 816, 825 (1938). 

* 222 East Chestnut St. Corp. v. Bd. of Appeals, 14 Il1.2d 190, 193, 152 NE2d 
465, 467 (1958); a v Broderick & Gordon, 160 Kan. 506, 511, 163 

P.2d 384, ~ 945) 

* Brown v. P: 91 = $7, 42 (1875). Accord, Rank v. Krug, 90 F. Su 
773, 781 (SD. dal. 1950 erg PP. 
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However, the tendency is to extend judicial notice beyond the 
field of facts of common knowledge to the sphere of those facts 
“capable of immediate and accurate determination by resort to 
easily accessible sources of indisputable accuracy.’ Professor Mc- 
Cormick has well characterized this trend by stating that “the 
emphasis is shifting from the ancient and now comparatively less 
important basis of ‘common knowledge’ to the more pregnant basis 
of verifiable certainty.”* Under this widened scope of judicial 
notice it is proper for judges to make their own independent in- 
vestigation of “sources of indisputable accuracy” to ascertain facts 
of which judicial notice may be taken. As one court aptly put it, 
a court may resort “to any such informative source as the court 
may deem dependable.”’® 

This article will be principally directed towards that phase of 
the taking of judicial notice, which either necessitates independent 
research by judges of appellate courts, or the use by them of source 
materials called to their attention by the parties for the first time 
on appeal. Particular emphasis will be accorded the decisions of 
the Wisconsin Supreme Court bearing on these points. 

Before examining the Wisconsin cases it might be of some value 
to first note several examples of the use by appellate courts gen- 
erally of the device of judicial notice in situations where the facts 
so judicially noted of necessity must have been obtained from 
source material beyond the immediate personal knowledge of the 
judges. These examples have not been selected for the purpose of 
enumerating the various different categories of information beyond 
the immediate knowledge of the judges but rather to emphasize 
the diverse types of source material that have been resorted to. 

Appellate courts do not hesitate to make use of statistics which 
they deem to be reliable. For example, the Florida court took judi- 
cial notice of statistics gathered from various sources giving the 
number of injuries caused by automobiles;'° and a federal court 
of appeals took judicial notice of statistics with respect to 
20,000,000 births occurring in a certain period of years, in not one 
of which was the mother of the baby over fifty-five years of age. 


Courts have also taken judicial notice of information peculiar 





*UnirorM RULE oF EvIDENCE 9 (2) (d); Mopet Cope oF Evmence rule 802 (c) 
(1942); McCormick, Evipence § 325 (1954). 

* McCormick, Judicial Notice, 5 VaNp. L. Rev. 296, $28 (1951). 

* Harris v. Pounds, 185 Miss. 688, 695, 187 So. 891, 893 (1939). 

* Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 86 So. 629 (1920). 
1985). Bank Farmers’ Trust Co. v. United States, 74 F.2d 692, 693 (2d Cir. 
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to the executive department. Mr. Justice Brandeis took judicial 
notice that the burden placed upon interstate commerce by a 
Minnesota court was a heavy one, and cited as a source of the 
Court's information a message by the governor to the Minnesota 
legislature.'"* The United States Supreme Court has held that, in 
taking judicial notice of international affairs, such as the recogni- 
tion of a foreign government or of the diplomatic character of a 
person claiming to be its representative, it is proper for judges to 
inquire regarding the same of the Department of State.'* 

Courts will take judicial notice of “scientific facts which have 
been well established by authoritative scientists and are generally 
accepted as irrefutable by living scientists.”'* Illustrations of this 
are: that heated oxygen will combine with lead to form lead 
oxide;?® that trichinosis cannot be contracted from eating properly 
cooked pork;'® and that a birth which occurs 270 days after the 
accidental death of the father falls within the normal gestation 
period.” 

Judicial notice will also be taken by appellate courts of historical 
facts such as the existence of an historic wagon road in the early 
history of a particular state,’* or that “Mata Hari” was a notorious 
spy who gained her ends with public officials by use of money or 
her favors, as the situation dictated.1° Any document “worthy of 
confidence’”’ may be used by the courts to ascertain historical facts 
of which to take judicial notice.*° 

When appellate courts are confronted with problems of statutory 
interpretation, such as resolving the meaning of ambiguous statu- 
tory language by ascertaining the legislative intent, resort is fre- 
quently had to the history of the particular statute. This sometimes 
involves examination of the wording of the origin: »:'l out of 
which the enactment resulted," perusal of legislative journals 
covering such matters as adoption or rejection of proposed amend- 





"™ Davis v. Farmers Co-op. Equity Co., 262 U.S. 312, 315-16 (1923). 
% Jones v. United States, 137 U.S. 202, 216 (1890). 
™ Nicketta v. Nat’l Tea Co., 338 Ill. App. 159, 162, 87 N.E.2d 30, 31 (1949). 
See also, McCormick, EvipENCE § 325 (1954). 
% Electric Storage Battery Co. v. Shimadzee, 123 F.2d 890 (3d Cir. 1941). 
* Nicketta v. Nat’l Tea Co., 338 Ill. App. 159, 87 N.E.2d 30 (1949). , 
"In re Estate of Walton, 183 Kan. 238, 326 P.2d 264 (1958). See also, Steed 
State, 80 Ga. App. 360, 56 S.E.2d 171 (1949). 
* Allen v. State Highway Comm’r, 338 Mich. 407, 61 N.W.2d 625 (1953). 
*® Morgan v. Bulletin Co., 369 Pa. 349, 85 A.2d 869 (1952). 
* Swinnerton v. Columbian Ins. Co., 37 N.Y. 174, 188 (1867); Stawski v. John 
Hancock Mut. Life Ins. Co., 7 Misc.2d 424, 426, 163 N.Y.S.2d 155, 158 (1957). 
* People v. Adamowski, 340 Mich. 422, 65 N.W.2d 753 (1954). 
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ments,*? committee reports,?* and recorded statements made by the 
author or sponsor of the bill.** Most court opinions which make 
use of such items of legislative history in interpreting statutes make 
no reference whatever to judicial notice. The courts simply do so 
without explaining the theory under which it is done, and often 
without stating the sources from which such information was 
obtained. 

In passing upon the constitutionality of a statute appellate courts 
frequently cite social and economic data outside of the record. 
One notable and controversial instance of this is afforded by the 
school segregation case of Brown v. Board of Education.> The 
Court cited the writings of sociologists and psychologists in support 
of a lower court finding that legally enforced segregation in schools 
causes a sense of inferiority in Negro children which has a ten- 
dency to retard their education and mental development. The 
Supreme Court has also considered such data as a text and encyclo- 
pedia articles on vaccination,” and reports, books and bulletins on 
the economics of the grape industry”? in opinions written by the 
first Justice Harlan and Chief Justice Stone. 

We turn now to the Wisconsin cases in which our supreme court 
has made use of factual information of a character obviously be- 
yond that of common knowledge, or of the judges themselves, that 
was not made part of the record in the trial below. The conclusion 
reached from the examination of these cases is that the court has 
pursued a liberal rather than a narrow or restricted policy in 
making use of such factual data. 

By statute the Wisconsin Supreme Court is required to take 
judicial notice of the common law and statutes of every state and 
territory of the United States,?* and all rules of state agencies which 
have been published in the Wisconsin administrative code or regis- 
ter, and all orders of such agencies.*® However, these statutes should 
never be deemed to be exclusive so as to prevent the court exer- 
cising its inherent power to take judicial notice of such additional 





* Ibid; Norwegian Ni n Products Co. v. United States, 288 U.S. 294 (1933); 
2 SUTHERLAND, STATUTORY CoNnsTRUCTION § 5015 (3d ed. 1943); Dana, Background 
Materials for siztutory Interpretation in New York, 14 Tue Recorp 80, 99 (1959). 

* United States v. Plesha, 352 U.S. 202 (1957); Carolene Products Co. v. United 
States, 323 US. 18 (1944). 

™ Macauley v. Waterman S. S. Corp., 327 U.S. 540 (1946). 

* 347 Us. 488 (1954). -s 

- ot me v. Massachusetts, 197 U.S. 11 (1905). 

sp v. Brown, 317 U.S. 341 (1943). 
* Wis. Stat. H $28.01 (1) (1957). 
* Wis. Stat. § 328.021 (2) (1957). 
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facts as it in its discretion considers to be proper.*° 

In Pfeffer v. City of Milwaukee, the court took judicial notice 
of the scientific fact that, when milk is heated to a temperature of 
145 degrees Fahrenheit and sustained at that point for thirty min- 
utes, the disease-causing germs contained therein are destroyed. The 
opinion does not disclose the source of such information, but it is 
hardly conceivable that it was personally known to the members 
of the court. 

Recourse was had by the court in Doyle v. Teasdale*? to two 
medical dictionaries and an attorneys’ textbook on medicine to 
determine whether an injury to the coccyx was embraced within 
the diagnosis of a “sprained back.” 

In numerous cases the Wisconsin court has taken judicial notice 
of various records in the offices of the state government. Examples 
of this are: Waldum v. Lake Superior Terminal & Transfer Ry.,3* 
the tariffs and annual reports of the defendant, which had been 
filed with the railroad commission, were relied upon to determine 
whether the defendant was a “railroad company operating a steam 
railroad as a common carrier”; State v. Roden,** records in office 
of secretary of state showing an appointment to public office were 
resorted to; Hillier v. Lake View Memorial Park, Inc.,* the incor- 
poration records in the office of the secretary of state were drawn 
upon to establish that between 1910 and 1912 twelve cemetery 
corporations had been incorporated under the state’s general cor- 
poration statutes; Wisconsin Power & Light Co. v. City of Beloit,®* 
noted that the files of the public service commission showed that a 
particular type of application had been filed before a certain case 
had been decided by the court; and in Ferguson v. Kenosha," judi- 
cial notice was taken that the records of the state aeronautics com- 
mission disclosed whether a municipality had filed a petition to 
initiate a municipal airport project and, if so, whether a hearing 
had been conducted thereon by the commission. 

The opinions rarely state how the court ascertained the particular 
information contained in the files and records of the various state 





9 WicMmoreE, EvIDENCE § ag t n.l (3d ed. 1940 

"171 Wis. 514, 177 N.W. “Co. eng Eschweiler dissented on the 
ground that the trial court should have permitted the appellant to present ex- 
pert testimony. 

* 263 Wis. 328, 57 N.W.2d 381 

® 169 Wis: 137, 170 N.W. = (1 19). 

™*219 Wis. 182, 262 N.W. 629 (1935). 

* 208 Wis. 614, 243 N.W. 406 (1982). 

*215 Wis. 439. tor 119 (1984). 

"5 Wis.2d 556, 98 N.W.2d 460 (1958). 
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offices of the character referred to in the immediate preceding para- 
graph. In this respect Hansen v. Industrial Comm’n** is enlighten- 
ing because the opinion therein states that une court requested the 
industrial commission to exhibit to the court its correspondence 
file with respect to “a certain form” that the plaintiff employer had 
testified that he had filled out and returned to the commission at 
its request. While it does not appear from the opinion in Ferguson 
v. Kenosha how the court obtained its information from the records 
in the office of the aeronautics commission, the fact is that the clerk 
of the court, acting upon instructions from one of the justices, 
acquired the same by personal inquiry. 

Another illustration of the Wisconsin court itself seeking and 
using information from another arm of the state government is 
provided in the opinion on rehearing in Wisconsin Axle Div. v. 
Industrial Comm’n.*® At issue was the practical interpretations 
which the industrial commission had placed upon a certain statute. 
To establish such practical interpretation the opinion quoted from 
a form letter used by the commission since the 1943 amendment of 
the statute to accompany the mailing out of all awards for com- 
pensation entered upon stipulations of fact. There again, while 
the opinion is silent as to how the court obtained such information, 
it actually was acquired by the clerk or marshal of the court re- 
questing the same from the commission. 

The propriety of the court itself seeking information from the 
various state offices was upheld in no uncertain language in Wis- 
consin Ornamental Iron & Bronze Co. v. Wisconsin Tax Comm’n.*° 
Mr. Justice Owen, who had served as attorney general of the state 
from 1913-1917, before coming on the court in 1918, therein stated: 


We cannot close this opinion, however, without commenting 
upon a statement found in the appellant’s brief on rehearing, 
referring to a persistent rumor that since the decision of this 
case an employee of the Tax Commission has been in conference 
with a member of this court concerning this case. While we 
regret the imputation thus implied upon the judicial integrity 
of the coer ae of this court, te robabl adr be said that 
for many years (to the writer’s knowl since 1913) it has 
been the practice of the members of this court to refresh their 
recollection upon matters of which courts take judicial notice, 
by calling upon any department in the State Capitol for infor- 
mation necessary for an intelligent understanding of matters 
and issues pending before the court, as well as for assistance 


* 242 Wis. 293, 7 N.W2d 881, 145 A.L.R. 917 (1943). 
* 263 Wis. 529, 57 N.W2d 696, 60 N.W.2d $88 (1953). 
202 Wis. 355, 229 N.W. 646, 288 N.W. 72 (1980). 
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on the part of those familiar with voluminous records in locat- 
ing matters therein contained. No member of the court feels 
that in calling for or in accepting this assistance the proprieties 
of the judicial position have been infringed. If the members of 
this court cannot be trusted to call for or to receive such assis- 
tance, clerical in its nature, it will greatly add to the burdens 
of the court and unduly postpone the determination of contro- 
versies. We have no hesitancy in giving assurance that no mem- 
ber of this court so far forgets the judicial proprieties as to per- 
mit arguments in his presence bearing upon the merits of any 
controversy pending before this court.*! 

It is, of course, proper for counsel on appeal to set forth in their 
briefs data or information contained in the files of state officers 
and administrative agencies, and request the court to take judicial 
notice thereof. In State ex rel. Martin v. Barrett,*? the respondent 
unsuccessfully sought to have the supreme court suppress that por- 
tion of appellant’s brief which contained copies of correspondence 
and files in the office of the state treasurer, and copies of the !egis- 
lative record from the secretary of state’s office, relative to bills 
which were acted upon by the legislature. None of these records 
had been presented to the trial court. The court held that these 
were records of which the supreme court would take judicial notice, 
and could have been used before the trial court if either party 
had desired to do so. However, it has been held in State v. Jelco, 
Inc.,° that a party’s request for the court to take judicial notice 
of records in one of the state governmental offices comes too late 
when made for the first time in the brief filed in support of a 
motion for rehearing. 

It is a matter of the writer’s personal knowledge that members of 
the Wisconsin court do on occasion make a personal search in the 
files of the state legislative reference library to obtain the legisla- 
tive history of a particular bill enacted into statute. This is done 
in situations where it is believed that such legislative history might 
be material with respect to legislative intent. Instances where use 
has been made of material gleaned from the legislative history files 
of the legislative reference library are Matczak v. Mathews** and 
Nolan v. Wisconsin Real Estate Brokers’ Bd.*° Such data in both 
instances consisted of letters by the author or sponsor of the bill 
enacted into statute. However, in both of these cases the court had 





“ Id. at 371, 233 N.W. at 75-76. 

948 Wis. 621, 22 N.W.2d 663 (1946). 

* 1 Wis.2d 630, 85 N.W.2d 487, 86 N.W.2d 428 (1957). 
“965 Wis. 1, 60 N.W.2d 352 (1953). 

“3 Wis.2d 510, 543, 89 N.W.2d 317, 385 (1958). 
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the assistance of counsel in that the material from the legislative 
reference library incorporated into the opinion had been set forth 
in the briefs of counsel.* 

In both Muench v. Pub. Ser. Comm’n** and Wisconsin Valley 
Improvement Co. v. Pub. Ser. Comm’n,** the court was faced with 
construing certain provisions of the Wisconsin Administrative Pro- 
cedure Act.** The original act, which was adopted in 1943, had 
been drafted by a committee of the state bar association of which 
Ralph M. Hoyt was the chairman. Following the passage of the 
act, Mr. Hoyt contributed an article to the Wisconsin Law Re- 
view explaining the act and the objectives sought to be accom- 
plished thereby. Extracts from such article were quoted in the briefs 
of counsel in both the Muench and Wisconsin Valley Improvement 
Co. cases to show legislative intent. The court in its opinion in both 
cases referred to such article and relied thereon as an authoritative 
source of legislative intent. 

A case which seems to contradict those cited in the two preceding 
paragraphs is Estate of Matzke. There the question was whether 
a change in the wording of the adoption statute** made in 1945 
changed the law so as to enable an adopted child to inherit from 
the parent of the deceased adoptive mother. The court held that 
it did not. However, the appellant’s brief quoted from a note writ- 
ten by the assemblyman, who had authored the bill which made 
the 1945 change in the statute, to the legislative reference library 
which directed it to draft a bill which would permit an adopted 
child to inherit from an aunt or uncle of his deceased adoptive 
parent. In rejecting such data the court declared, “But legislative 
acts must be construed from their own language, uninfluenced by 
what the person introducing or preparing the bill actually intended 
to accomplish by it.”** In light of the more recent cases hereinbefore 
cited, it would seem doubtful that such quoted statement is a cor- 
rect statement of the law. To be correct, it should have been quali- 
fied by a proviso such as, “if there is no ambiguity in the statutory 
language, and no absurd result will occur from giving the plain 
wording of the statute its ordinary meaning.” 





“A Wisconsin case in which the effect of the adoption by the legislature of an 
amendment to the original bill was given weight in construing a statute is State 
v. Grayson, 5 Wis.2d 203, 92 N.W.2d 272 (1 ny 

“261 Wis. 492, 53 N.W.2d 514, 55 N.W.2d 40 (1952). 

“7 Wis2d 120, 95 N.W.2d 767 (1959). 

Wis. Stat., ch. 227 (1951 and 1957). 

* Hoyt, The Wisconsin Administrative Procedure Act, 1944 Wis. L. Rev. 214. 

250 Wis. 204, 26 N.W.2d 659 (1947). 

® Wis. Stat. § 322.07 (1943). 

™ Estate of Matzke, 250 Wis. 204, 208, 26 N.W.2d 659, 661 (1947). 

















Ae oer 





January] JUDICIAL NOTICE 47 


The case of North End Foundry Co. v. Industrial Comm’n™ af- 
fords an interesting example of the extent to which the court is 
willing to resort to information aids outside of the record in a 
case of statutory construction. There the legislature had enacted 
such a poorly drafted statute that the court was hard put to devise 
an interpretation that would be workable. In its opinion the court 
stated: 

The court not only had the aid of counsel but the benefit of a 

conference with the Industrial Commission in an effort to find 

a workable rule. At that time all concerned recognized the 

anomalous provisions of the statute. It was realized that any 

rule which could find support in the legislative enactment 
would necessarily leave some cases unprovided for. Neverthe- 
less it was in the interest of employees as well as employers that 
some definitive interpretation be given to the statute.*® 
The assistant attorney general who appeared for the industrial 
commission in the North End Foundry Co. case has informed the 
writer that counsel for all parties were notified by the court of 
the conference to be held with the members of the commission and 
that such counsel were present at the conference. 

A most interesting case is that of State ex rel. Postel v. Marcus.** 
The original opinion of the court held that an amendment to the 
state constitution consummated in 1908 was void because of the 
failure to enter the resolution providing for such amendment in 
extenso upon the journals of the two houses of the legislature. 
The case had been decided upon another ground by the tiral court 
and the issue of the validity of the amendment was raised for the 
first time on appeal by the brief of the respondent, which quoted 
from the legislative journals. The supreme court upon its own 
notion, not that of the losing party, granted a rehearing. Upon 
invitation of the court, the attorney general filed a brief on the 
rehearing which sought to uphold the validity of the amendment. 
By a four to three decision the court in its opinion on rehearing 
held that the constitutional amendment had been validly enacted, 
but reached the same result as in the original, i.e., affirmance of 
the judgment below. The majority opinion on rehearing pointed 
out that in nineteen of twenty-five cases of constitutional amend- 
ments previously adopted, the resolutions providing for the same 
had not been entered at large upon the journals of the legislature. 
This of course was information which necessarily was obtained 





“217 Wis. 363, 258 N.W. 439 (1935). 
“ Id. at 371, 258 N.W. at 442. 
"160 Wis. 854, 152 N.W. 419 (1915). 
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from the legislative journals and not the record before the court. 

However, as Justice Marshall pointed out in his bitter opinion 
on rehearing in the Postel case, the court of necessity must also 
have relied upon information outside of the record to take its 
unusual action of granting the rehearing on its own motion. The 
following words of the dissent, which voice the justice’s criticism 
of such action, are of particular interest: 

After all, by groundless, inconsiderate, but confident and 
persistent declarations from the outside, largely, I think, ab 
inconvenienti, it came to be thought by some, that the decision, 
practically, nullified most of the amendments which had been 
supposed tc have been made to the constitution, and that 
even_all the positions on our own bench but three were jeopar- 
dized. Such and the most dire consequences were suggested 
would probably follow from the decision, particularly as re- 
gards the court itself. 

The Wisconsin court in State ex rel. Scanlon v. Archibold®* 
stated that a statute “must be tested as to its constitutionality by 
its language in the light of such matters as the court will take 
judicial notice of.” Speaking through Chief Justice Rosenberry, the 
court in Ritholz v. Johnson®® further declared that, when it is 
faced with an issue of the constitutionality of a statute, it “has 
not only the right but the duty to be informed or to inform itself 
in some appropriate way in regard to the facts.” The opinion 
enumerates some of the ways it can pursue in informing itself, 
such as “resort to encyclopedias, authoritative works upon the sub- 
ject, reports of committees, scientific bodies, and any source of in- 
formation that is generally considered accurate and reliable,” or 
it may do so by judicial investigation. 

As an example of informing itself by judicial investigation the 
opinion cites State ex rel. Carnation Milk Prod. Co. v. Emery.® 
This was an original action commenced in the Wisconsin Supreme 
Court to enjoin the defendant state dairy and food commissioner 
from enforcing a certain statute forbidding the sale in the state 
of condensed or evaporated milk to which any fat or oil other than 
milk had been added. The constitutionality of such statute was 
challenged by the relator. The court appointed a circuit judge as 
a referee to take the testimony and report his findings of fact. In 
the opinion of the court by Justice Crownhart appears this signi- 
ficant statement: 





* Id. at 398, 152 N.W. at 435. ‘ 
* 146 Wis. 363, 370, 131 N.W. 895, 898 (1911). 

® 244 Wis. 494, 502, 12 N.W.2d 738, 741 (1944). 
178 Wis. 147, 189 N.W. 564 (1922). 
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The findings of the referee are not conclusive on the court. 
They may be considered only to refresh the memory of the 
court as to matters of which the court will consider as common 
knowledge and of which it takes judicial notice, or for the pur- 
pose of bringing to the attention of the court scientific facts 
which would otherwise devolve upon the court undue labor.* 


Unless the proceeding before the appellate court is an original 
action, the simplest method of making a judicial investigation of 
social and economic facts, which the court deems to be material 
on an issue of constitutionality or the adoption by the court of a 
rule of law, is to remand the same to the trial court for the taking 
of evidence. However, another method is open. Such is the appoint- 
ment as a special master or an expert in a particular field of spe- 
cialized knowledge to investigate certain scientific facts and report 
his conclusion to the court. As Professor Beuscher has pointed out, 
“This power to order an investigation and report exists quite in- 
dependent of statute.”*? A recent Alabama case held that the right 
of courts, in conducting an independent search for facts of which 
to take judicial notice, embraces informal inquiry made of ex- 
perts.®* If it is proper for judges to informally consult an expert, 
there would seem to be no question of the power of courts to do so 
formally by means of the suggested device of appointing the expert 
as a special master to make a formal report. The rights of the par- 
ties could be safeguarded by requiring such expert to hear testi- 
mony and to furnish copies of a tentative draft of his report to 
counsel on both sides, and by affording counsel an opportunity 
to object thereto before the formal report was filed. 


This matter of safeguarding the rights of the parties in instances 
where an appellate court takes judicial notice of facts not in the 
record, and not called to the attention of the trial court, is a deli- 
cate one. Both the Model Code of Evidence promulgated by the 
American Law Institute®® and the Model Code of Evidence drafted 
by the National Conference of Commissioners on Uniform State 
Laws® require that judges shall afford each party a reasonable 
opportunity to present information relative to the propriety of tak- 
ing judicial notice of a matter to be judicially noticed. Professor 





7d. at 159-60, 189 N.W. at 569. 
as Beuscher, The Use of Experts by the Courts, 54 Harv. L. Rev. 1105, 1117 
1941). 
' © Green v. Mut. Benefit Health & Acc. Ass’n, 267 Ala. 56, 99 So.2d 694 (1957). 
“On this point see Note, Social and Eccnem:c facts—A ppraisal: pe sted 
Techniques for Presenting Them to the. Courts, ‘6l Hary, 1 . Rey, % 
® Rule 804 (1) (1942). 
* Rule 10. came. ee oott 2 ee 
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Davis with much logic criticizes such a requirement as unsound 
and impracticable.* 

As Davis points out, some matter judicially noticed are so ob- 
viously a matter of common knowledge that it would be senseless 
to require advance notice thereof to the parties. Examples of this 
are afforded by Wisconsin decisions which took judicial notice that 
hamburger steak is a customary product of the ordinary restaur- 
ant;®* that in cases of lightning the hazard may be increased by 
one’s surroundings;® that stone dust causes lung trouble;*° and that 
a person accidentally falling does not hold his arms close to his 
body, but extends them in an effort to break the fall or grasp some 
object." 

Davis also points out that the advance notice requirement of the 
Model Code and Uniform Rules does not distinguish between legis- 
lative and adjudicative facts. Legislative facts are those used by 
courts in arriving at policy decisions, such as formulating a proper 
rule of law to be applied to a particular case; adjudicative facts are 
those about the particular parties to the controversy and their spe- 
cific interests and transactions.** Thayer long ago stated that 
judicial notice belongs to the general topic of legal or judicial rea- 
soning, and is not confined to the topic of evidence."* In making 
such statement, it seems likely that Thayer had in mind the court’s 
use of social and economic data obtained by judicial notice when 
acting in a policy making capacity. 

When an appellate court is faced with the issue of determining 
what rule of law to adopt, it should be free to rely on whatever so- 
cial and economic data it, in its discretion, deems dependable 
without any obligation to give advance notice thereof to the par- 
ties. As the United States Supreme Court stated in Chastleton Corp. 
uv. Sinclair,™* “the court may ascertain as it sees fit any fact that is 
merely a ground for laying down a rule of law.” An appellate court 
likewise should not be required to give the parties advance notice 
of the intended use of economic or social data to uphold the con- 
stitutionality of a statute. This is because it is reasonable to as- 
sume that the legislature had the benefit of the same information 





* Davis, Judicial Notice, 55 Cotum. L. Rev. 945 (1955). 

® Brenner v. Heruben, 170 Wis. 565, 176 N.W. 228 (1920). 

® Newman v. Industrial Comm'n, 203 Wis. 358, 234 N.W. 495 (1931). 

*® Universal Granite Quarries Co. v. Industrial Comm’n, 224 Wis. 680, 272 
N.W, 863 (1937)... : . 

" 4.0. Sinith — v. Industrial Comm'n, 264 Wis. 510, 59 N.W.2d 471 (1953). 

See, McCotmtick, Tudicial Notité, 5 Vanp. L. Rev. 296, 315 (1952). 

™ THAYER, A PRELIMINARY TREATISE ON EVIDENCE 279 (1898). 

264 US: 548, 548 (2994). °° - 
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when it enacted the statute. It is immaterial that the attacking 
party, if given the opportunity, might produce conflicting data so 
long as the court deems that the legislature could reasonably rely 
on that of which the court takes judicial notice. 


However, it is questionable if judicial notice should be taken 
of such data in order to hold a statute unconstitutional. In State v. 
Kerndt*® the Wisconsin court expressly refused to take judicial 
notice of certain facts requested by the appellate in order to in- 
validate a statute. The court held that it was incumbent upon the 
party attacking the constitutionality of a statute to support his 
argument with proof necessary to overcome the strong presumption 
of the constitutionality of the statute. This principle is well stated 
as follows: 


It is hardly necessary to recall the rule that legislation comes 
to the Court with the presumption in favor of its constitu- 
tional validity. Clearly, therefore, the litigant who challenges 
this validity may properly be required to satisfy the Court of 
the correctness of his position in point of fact. This, it is sub- 
mitted, he should do in such a way as to furnish a foundation 
of record for the Court’s determination if it is to be in his 
favor."® 

However, fairness to the parties would seem to require that an 
appellate court give notice of any contemplated taking of judicial 
notice of adjudicative, as distinguished from legislative, facts if the 
court deems there is any reasonable probability that the same may 
turn out to be disputable. Judges must have discretion to deter- 
mine for themselves whether fairness requires such notification of 
the parties.” 

There is a considerable conflict of opinion over whether a court 
should ever take judicial notice of a fact that is disputable. Pro- 
fessor Morgan advocates the use of judicial notice only where the 
matter clearly falls within the domain of the indisputable.”* On 
the other hand, Davis asserts that Morgan’s position is contrary to 
the case law."® There would appear to be no sound reason why 
legislative facts as distinguished from adjudicative facts should be 
indisputable before an appellate ccurt may take judicial notice 





% 274 Wis. 113, 79 N.W.2d 113 (1956). 
 Bikle, Judicial Determination of Questions of Fact Affecting the Constitu- 
tional Validity of Legislative Action, 38 Harv. L. Rev. 6, 21 (1924). 
See, Davis, Judicial Notice, 55 Cotum. L. Rev. 945, 977 (1955); McCormick, 
Evwence § 330 (1954). 
* Morgan, Judicial Notice, 57 Harv. L. Rev. 269, 293 (1944). 
™ Davis, Judicial Notice, 55 Corum. L. Rev. 945, 978 (1954). 
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thereof. The following analysis of this phase of the problem by 
McCormick is apposite: 


The usual resort, however, for ascertainment of legislative facts 
is not through formal proof by sworn witnesses and authenticat- 
ed documents but by the process of judicial notice. Is judicial 
notice here trammeled by the usual requirement that the facts 
noticed must be certain and indisputable? Such a requirement 
seems inappropriate here where the facts are often generalized 
and statistical and where their use is more nearly argumenta- 
tive, or as a help to value-judgments, than conclusive or dem- 
onstrative.*° 

Even with respect to adjudicative facts it is apparent from read- 
ing the Cases on judicial notice that absolute indisputability is not 
required, but only that the facts taken judicial notice of are deemed 
‘by the judge, or court, to be reasonably indisputable. In the field 
of scientific knowledge it frequently is possible for counsel to pro- 
cure a witness, who can qualify as an expert, that will take issue 
with facts generally accepted as true by the recognized authorita- 
tive experts in the field. This should not prevent an appellate 
court from taking judicial notice of such a scientific fact.8 How- 
ever, in taking judicial notice of all facts not a matter of common 
or general knowledge, judges should realize their primary respon- 
sibility for the adequacy of the research made and the trustworthi- 
ness of the sources relied on. In case of doubt as to the reasonable 
indisputability of any adjudicative fact, judicial notice should not 
be taken thereof by an appellate court without first giving the par- 
ties an opportunity to be heard. 

If an appellate court should make a mistake in taking judicial 
notice of a fact that is reasonably disputable, it should be quick 
to remedy the situation when the matter is called to its attention 
by a petition or brief requesting a rehearing. Such remedy would 
consist in giving the complaining party an opportunity to offer 
proof on the issue if the facts which had been judicially noticed 
were necessary to support the result reached in the court’s opin- 
ion.*? 

Judges have in some instances improperly employed judicial 
notice. It would seem, however, that they have also failed to make 
use of this device to the extent that they should. McCormick has 
voiced this opinion with particular respect to taking judicial notice 





* McCormick, Judicial Notice, 5 VAND. L. Rev. 296, 316 (1952). 

™ See Nicketta v. Nat’l Tea Co., 338 Ill. App. 159, 87 N.E.2d 30 (1949); Jacob- 
son v. Massachusetts, 197 U.S. li (1905). 

See, Davis, Judicial Notice, 55 Cotum. L. Rev. 945, 979 (1955). 
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of scientific and technological facts.8* Thayer,** Wigmore** and 
Davis** have all advocated a more liberal use of judicial notice. An 
article in the Stanford Law Review puts it this way: “Is it not too 
often the failure of our courts to use judicial notice at all, rather 
than its misuse, that should cause public anxiety’’?** 

If appellate courts have failed to employ the device of judicial 
notice to the extent deemed desirable, at least part of the responsi- 
bility lies with counsel. If more of the attorneys appearing before 
appellate courts would set forth in their briefs information of the 
type of which judicial notice might be taken, together with sources 
of the same, there is little doubt but that wider use of judicial 
notice by appellate courts would result. Many judges as well as 
lawyers are unaware of the trend to extend the scope of judicial 
notice beyond the field of common knowledge to facts of verifiable 
certainty. Therefore, it is advisable that an appellate brief, which 
requests a court to take judicial notice of verifiable facts falling 
without the scope of common knowledge, cite the authorities 
which hold that courts do have such power and discretion. The de- 
sirable wider use of judicial notice is largely dependent upon a 
better informed bar and bench. 

SS McCormick, EviDENCE § 325 (1954). 

* THAYER, A PRELIMINARY TREATISE ON EVIDENCE 309 (1898). 

9 WicMmorE, EvipENCE § 2583 (3d ed. 1940). 

“ Davis, Judicial Notice, 55 Cotum. L. Rev. 945, 951 (1955). 


* Keefe, Landis & Shaad, Sense and Nonsense About Judicial Notice, 2 STAN. 
L. Rev. 664, 665 (1950). 




















Comment 


PSYCHOLOGY AND LAW: AN EXAMINATION OF THE 
CONCEPT OF INSANE DELUSIONS 


INTRODUCTION 


The contention is often made that the juridical process fails to 
mirror the results of the significant advances which psychiatry has 
made in recent decades. Considerable research has been undertaken 
and many articles written on the suggested interaction of psychol- 
ogy and law insofar as criminal responsibility is concerned. On 
the other hand, the area of civil responsibility has been neglected. 
This Comment will examine in detail one aspect of civil responsi- 
bility—the doctrine of insane delusions in relation to testamentary 
capacity." The purpose of the Comment is threefold: (1) to set 
forth the legal doctrine of insane delusions as it has been enunci- 
ated by the Wisconsin court; (2) to examine the social policy 
underlying the doctrine; and, (3) to discuss whether the psychia- 
trist can make any substantial contribution to the administration 
of the doctrine as a test in will contests. 


MENTAL CAPACITY AND THE VALIDITY OF A WILL 
Testamentary Capacity 


One apparent objective of our social order is that property be 
transferable at the owner’s death pursuant to his wishes.? This is 
probably founded on the belief that the testator will himself design 
a better testamentary scheme than the law could provide through a 
statutory code of regulation.* This assumption, however, is based 





1“Madmen, or otherwise non compotes (not in their right sense), idiots or 
natural fools, persons grown childish by reason of old age or distemper, such 
as have their senses besotted with drunkeness; all these are incapable, by reason 
of mental disability, to make any will so long as such disability lasts. To this 
class also may be referred such persons as are born deaf, blind, and dumb; who, 
as they have always wanted the common inlets of understanding, are incapable 
of having animum testandi (testamentary discretion), and their testaments are 
therefore void.” 2 BLACKSTONE, COMMENTARIES * 497-98 

? See peg | 2 BLACKSTONE, COMMENTARIES * 489-90; ANNUAL CONFERENCE 
ConbucTep sy THE New York UNIVERSITY SCHOOL OF LAw, SOCIAL MEANING OF 
LEGAL Concepts, No. 1 INHERITANCE OF PROPERTY AND THE POWER OF TESTAMEN- 
FARY Disposition (1948). 

*“The absolute and uncontrolled power of testamentary disposition conceded 
by the law is founded upon the assumption that a rational will is a better 

disposition of a man’s property than any which can be made by the law itself. 

<a a logical complement to the unfettered discretion allowed to a testator in 
the disposal of his property after his death, the English law insists, as an in- 
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upon the standard of a normal man, or sane man, who sets up a 
testamentary plan with the rational exercise of his free will. A 
variety of mental malfunctions can distort a testator’s outlook, 
however, thereby preventing the rational operation of the indi- 
vidual’s mental powers or faculties. The law, therefore, imposes 
certain minimum standards of mental competency, or testamentary 
capacity, as conditions precedent to making a valid will. 


Requisite Mental Capacity to Make a Valid Will 


Generally anyone with mental capacity and who is above the 
statutory age* is legally capable of making a will. Testamentary 
capacity is usually said to exist when a testator has the ability to 
understand and comprehend: (1) the nature and extent of his 
property; (2) the disposition which he is making of his property; 
and, (3) the natural objects of his bounty.* It is implicit that the 
testator comprehend the interrelationship of these factors: a testa- 
tor might, for example, understand the property disposition he is 
making but have no real comprehension of the extent of his prop- 
erty. He would therefore lack testamentary capacity. 

The lack of mental capacity of a testator may be shown, further, 
by proof of the presence in his mind of a so-called insane delusion.’ 
The general meaning of insane delusion in the law may be briefly 
stated, for present purposes, as a belief held by a testator, against 
all evidence of its falseness, which has materially affected the provi- 
sions of a will.* If the testator’s delusions in no way relate to his 
property, its disposition, or the natural objects of his bounty, he 
may still be competent to make a will. The Wisconsin court has 
stated: 





dispensable condition, upon the possession by the testator of the intellectual 
and moral faculties which are commonly enjoyed by mankind.”’ Cook, INSANITY 
AND MENTAL DEFICIENCY IN RELATION TO LEGAL RESPONSIBILITY 130 (1921). 

“Wis. Stat. §§ 238.01, .05 (1957). 

5“TIt has often been held by this court that one of the most important rights 
that a normal adult person has is his power to dispose of his property by will 
as he chooses. In fact, it has been referred to by this court as a ‘sacred ec 
and one that is guaranteed by the constitution.” Will of Szperka, 254 Wis. 153, 
157, 35 N.W.2d 209, 210-11 (1948). 

*See ATKINSON, WILLS § 51 (2d ed. 1953). 

*“Another difference between psychiatric practice and legal procedure is that 
the latter gives credence to the concept of insane delusions in a person other- 
wise sane. To the psychiatrist, the presence of one real delusion indicates defi- 
nite mental disorder or unsound mind, while this is not true of the legal defi- 
nition. The psychiatrist believes that a delusion occurs only-when the whole 
person is mentally disordered; hence, it is impossible for him to say that.a 

n is sane, but is suffering from an insane delusion.” Lanpis & BOLLEs, 

EXTBOOK OF ABNORMAL PsyCHOLOGy 492 (1947). 

*See ATKINSON, WILLS § 52 (2d ed. 1958). 
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In the execution of a will it is essential that the testator shall 
understand the nature of the act and its effects; shall be able 
to comprehend and appreciate the claims which he ought to 
regard and satisfy; and that no disorder of mind shall poison 
his affections, pervert his sense of right, or prevent the exercise 
of his natural faculties; that no insane delusion shall influence 
his will in disposing of his property and bring about a disposal 
of it, which, if his mind had been sound, would not have been 
made.°® 


Will Contests 
Policy Issue 


Society accepts the fact that some individuals may entertain feel- 
ings of jealousy and hostility toward the natural objects of their 
bounty and still may be considered “normal.” The close confines 
of family life often constitute the very conditions which lead tc 
irritation and hostility. Such individuals often reveal these feelings 
by disinheriting those members of their immediate families to 
whom one would usually expect the testator’s estate to be given. 
On the other hand, there are many persons whose abnormal or 
nonconforming behavior is manifested, during life, to a sufficient 
degree of severity as to warrant their being labeled mentally un- 
balanced. These individuals also may make wills by which the 
natural objects of their bounty are disinherited. 


All of the insane delusion cases studied seem to involve a will 
in which some member of the testator’s immediate family was dis- 
inherited. Perhaps it is not unusual then that the wills were being 
contested on the ground that the testator lacked the necessary 
mental capacity to draw a valid will, namely, that he was the 
victim of an insane delusion toward a natural object of his bounty. 
The difficult question is whether the law treats disherison itself as 
being virtually conclusive evidence of insanity. All would probably 
agree that disherison, when the product of an unbalanced mind, 
should not be permitted by the law. In such case the individual's 
free will has been perverted by factors which distort his outlook. 
On the other hand, however, if the law seeks to insure only a 
rational, unfettered exercise of free will, then disherison should 
not be equated with insanity where the evidence indicates that the 
testator was mentally sound and clearly aware of his actions and 
their consequences. The issue of whether the law, as a matter of 
social policy, will permit disherison is a different question from 





* Ballantine v. Proudfoot, 62 Wis. 216, 220-21, 22 N.W. 392, 393 (1885). 
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that of whether disherison is proof of an insane delusion. The law 
should distinguish clearly between the two. 


Psychiatric Testimony 


A psychiatrist is a person holding the degree of Doctor of Med- 
icine and who specializes in the diagnosis, care and treatment of 
individuals who are suffering from nervous and mental disorders 
or disease. The psychiatrist’s primary interest is in healing. He 
may be called into a will contest, however, to give expert testimony. 
In essence he is asked whether, in his medical opinion, a mental 
disease or disorder has in any way impaired, and if so to what de- 
gree, a testator’s ability to understand the three basic elements of 
testamentary capacity. He will also be asked whether the testator 
may have been suffering from an insane delusion which materially 
affected the provisions of the will. 

In the rare instance the psychiatrist may have had the oppor- 
tunity to conduct an examination prior to the testator’s death,” 
in which event he is especially qualified to testify as to whether 
any mental disease or disorder was indicated. Generally, however, 
he must construct his answer from evidence presented to him 
through the medium of the hypothetical question.* The sparse 
evidence of delusions will usually be based upon testimony of 
family, friends, neighbors and general acquaintances of the de- 
ceased. Mere mention is sufficient to point out the debatable reli- 
ance which may in good conscience be placed upon such lay testi- 
mony.* It is difficult even for the experienced psychiatrist to 
define the line where sanity ends and insanity begins. The un- 
trained layman, upon the basis of casual observation, may very 
easily distort a testator’s seeming abnormalities or disorders. It is 





* For a brief discussion of the benefit to the lawyer in having his client exam- 
ined by a psychiatrist prior to execution of the will see DAVIDSON, FORENSIC 
PsycHIATRY 104 (1952); GUTTMACHER & WEIHOFEN, PSYCHIATRY AND THE LAW 
$44-45 (1952). 

““In most medico-legal cases, the doctor examines the patient and testifies 
as to his findings. In will litigation, the psychiatrist rarely has the chance to 
examine the testator who is necessarily quite dead when the case comes to court. 
The practitioner usually has to depend on a hypothetical pe ww describing 
the testator’s behavior and conclude from the hypothesis whether the subject 
could have passed the three tests on the day he signed the will.” DaAvipson, 
FORENSIC PsYCHIATRY 104 (1952). 

“In judging testimony given by physicians as to their opinions upon certain 
facts assumed in the ——— put to them we must bear in mind that the 
opinions neither establish nor tend to establish the truth of the facts u 
which they are based. The matters assumed are to be proven. Such opinions 
are pertinent only in so far as the hypothesis upon which they are based is true 
and correct. Any infirmity in the ao attaches to the answer predicated 
upon it.” Will of McGovern, 241 Wis. 99, 107, 3 N.W.2d 717, 721 (1942). 
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therefore important to remember, in the subsequent discussion re- 
garding the psychiatrist’s role in a will contest, that he is handi- 
capped by the absence of a detailed, lengthy, clinical observation 
or analysis of the testator. 


Judicial Restraints Upon Testamentary Disposition 


It is possible that in the recent case of Will of Riemer® the 
Wisconsin Supreme Court has established a new rule for the test 
of determining the presence of an insane delusion. Precedent to a 
discussion of the significance of that case, however, the insane delu- 
sion doctrine prior to Riemer will be examined. The earlier cases 
seem to indicate strongly that the predominant factor in evaluating 
testamentary capacity is a social feeling that property should pass 
to the nearest relatives. In the following discussion several ques- 
tions should be kept in mind, namely: 

(1) Did the so-called insane delusion determine the validity or 
invalidity of the will? 

(2) Or did the atypical property disposition determine the deci- 
sion of the case simply because of deviation from a traditional, 
institutional pattern of testamentary designation? 

(3) Would a detailed analysis by a psychiatrist of the testator’s 
possible mental disorder or disease have had any real effect on the 
results of the case? 


Early Insane Delusion Cases 


In the case of Ballantine v. Proudfoot,* the testatrix, by a will 
executed five days prior to her death, purported to devise all of her 
estate to children of the executrix. No provision was made for a 
daughter, the only child and heir at law of deceased, and the 
daughter contested the validity of the will alleging lack of testa- 
mentary capacity. The evidence indicated that testatrix labored 
under delusions that her daughter and son-in-law, with whom de- 
ceased lived, had ill-treated her; that they had purposely made her 
unhappy; and that they had attempted to poison her. She refused 
to eat food brought to her by her daughter and on occasion stated 
that a piece of meat prepared for her by the daughter, when given 
to a dog, poisoned the dog. While on her deathbed testatrix refused 
to see her daughter. The supreme court reversed the county court 
and held that the will was invalid and hence not entitled to pro- 
bate. In declaring that a will, the product of an insane delusion 





%2 Wis2d 16, 85 N.W.2d 804 (1957). 
“62 Wis. 216, 22 N.W. 392 (1885). 
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regarding those having natural claims upon the bounty of a testa- 
tor, must be set aside, the court further stated: 


It is rare that a mother, without the greatest provocation, 
entertains such an aversion to a daughter that she refuses to 
see her in her last illness. And yet, but a few hours before she 
died, Mrs. Stewart was asked if her daughter should not be 
sent for, and she replied that she did not wish to see her 
daughter; that the Proudfoots might come and look upon her 
after she was dead. Such unnatural feelings are so contrary to 
human nature that we are inclined to account for them on the 
ground that the mother at the time was not herself, but was 
laboring under some mental disorder. (Emphasis added.)** 


In view of the fact that the court in Ballantine considered that 
a clear case of unsoundness of mind was shown, the earlier Chafin 
Will Case** presents an interesting, puzzling contrast. Testator be- 
queathed all of his personalty to his wife, together with the use of 
the real estate during her life. Ten years after her death the pro- 
ceeds of the real estate were to be given to the American Bible So- 
ciety. To each of his four children he bequeathed the sum of one 
dollar. Testator’s idiosyncracies are too numerous for mention, 
but some of his more pronounced unusual beliefs were as follows: 

(1) Faith in the statements of supposed clairvoyants, fortune- 
tellers, spiritual mediums and impressions derived from dreams (on 
the basis of these he made unsuccessful trips to New York, Penn- 
sylvania, Michigan, and Iowa in search of mines and hidden 
treasures); 

(2) possession of a high temper and strong prejudices; 

(3) belief that he lived without sin; 

(4) peculiar notions on scientific and mechanical subjects (such 
as denying that the earth revolves on its axis and insisting the sun 
revolved around the earth); 

(5) belief that his wife, from whom he was divorced, had been 
unfaithful; 

(6) denial of the paternity of his child; and, 

(7) fear that his sons would kill him. 

The circuit court affirmed the county court’s judgment refusing 
to admit the will to probate, the jury having found that testator 
executed the will with full knowledge of its provisions, that he was 
not induced by any influence which deprived him of his free will, 
but that he was not of sound mind when he executed the instru- 





% Id, at 221-22, 22 N.W. at 393-94. 
% 32 Wis. 557 (1878). 
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ment. The supreme court reversed, declaring that the will was 
valid and should be admitted to probate since no authority existed 
for finding that testator was not of sound mind. The court stressed 
the fact that testator abandoned his peculiar notions if, when he 
had the opportunity to do so, a practical test failed to establish 
their correctness. Secondly, the court said that most of his beliefs 
were the product of reason, whereas insane persons did not reason 
upon the subjects of their hallucinations. Thirdly, the court went 
on to say, insane persons usually exhibit a propensity for sudden 
shifts from cone delusion to another, which tendency was supposedly 
absent from testator. The court’s comment upon testator’s many 
erroneous beliefs was, summarily: 


But does all this demonstrate that the deceased was insane? 
Ignorance, superstition, jealousy, avarice, self-conceit, violence 
of temper, unjust hatred of wife and children, may each and 
all, under certain circumstances, be consistent with the con- 
dition of sanity. These may all be accounted for on the hy- 
pothesis of temperament and defective education, excluding 
entirely the hypothesis of insanity.** 


One of the greatest difficulties in attempting to ascertain what 
manner of delusion will be considered by the court as an insane 
delusion is caused by a failure to precisely define the terms used. 
The court stated, for example, that insane persons do not reason 
upon the subjects of their delusions. Delusions are, however, very 
definitely the products of a reasoning process.’* A delusion is a 
belief based upon the mental process of judgment; its primary dis- 





“Td. at 563. 

*“Here there arises a question of dynamics concerning the interrelations of 
three types of phenomena which appear in the thought process-mood, belief, 
and imagi process. Which comes first, which second, which third? We shall 
use as illustration the presence in psychotic patients of mood, disorder, delu- 
sions, and hallucinations. The layman, noting that all three are present, is 
inclined to suggest that the hallucination or ge | perception gives rise to 
the delusion, and that consequently a mood takes shape which is appropriate 
to the belief entertained by the patient. Clinical study, however, shows that 
the reverse order usually holds. gay or somber mood leads to the autistic 
ancho' of one’s responses upon a satisfying or depressing element; the situa- 
uation is structured to yield an appropriate delusion. The delusion, in turn, 
constantly fed by the mood, makes possible anchorage upon certain phases of 
the imaginal field, so that hallucinations develop which accord with the delu- 
sion. This sequence in the psychotic in no way indicates an abnormality, but 
merely an intensification of the — usually encountered. The ordinary 
relations of mood, delusion, and hallucination are apparently the same in all 
normal conduct. Personality is first of all a drive system, of which mood is a 
Se aspect. The drive system determines a n’s way of thinking and 

lieving. Dominated by these need patterns and beliefs, he perceives, ss thr as 
the objective stimulus structure permits . . ., in such a way as to round out 
and implement the belief.” MurpPHY, PERSONALIzY, A BIsOCIAL APPROACH TO 
ORIGINS AND STRUCTURE 402 (1947). 
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tinction being simply that it is false.1® It is based on emotional 
factors instead of a logical or factual analysis of the situation.?° 
Delusions might be termed mistakes in evaluation, and their signifi- 
cance is not that they are not the product of reasoning but rather 
that they are the product of a faulty reasoning process made erron- 
eous because of some emotional bias. 

The court also stated that truly insane persons usually exhibit 
sudden changes from one delusion to another. Such statement, 
however, is an unsound basis for determining the presence of an 
insane delusion. The psychiatrist regards delusions, manifested in 
an innumerable variety of forms, as being indicia of some mental 
disease or disorder, and the nature of the delusion may provide 
the determinative factor in his diagnosis. The fact that an individ- 
ual may exhibit a sudden shift from one delusion to another is 
important to the psychiatrist, not as indicating normality versus 
abnormality, but as a means of distinguishing among mental dis- 
orders. For example, paranoid schizophrenia and paranoia, both 
of which are classified as psychotic disorders, are distinguishable in 
that the primary symptom in the former is the presence of unsys- 
tematized delusions, whereas the primary symptom in the latter is 
the presence of systematized, well knit delusions.?+ 

There was medical testimony in Chafin to the effect that testator 
was not insane, and heavy emphasis was apparently placed there- 
on.?? A comparison of the testator’s delusions in Chafin with those 





* One definition of a delusion is as follows: “Belief so obviously contrary 
to the evidence as to be held only by an unsound mind.” Id. at 983. 

»“A judgment is a mental process which corresponds to an actual trial of a 
situation in the motor realm. Like a motor problem, a mental problem sets up 
a tension. When a person makes a successful mental solution (a judgment), he 
is also likely to experience relief from tension. This relief is ordinarily pleasant; 
the affective experience is pleasing. Normally, if the judgment is in error, suc- 
cessive experiences will prove it, and the strain will again be present—the prob- 
lem has not actually been solved. Now unpleasant tension accompanies the 
judgment instead of the pleasant relief from tension. The normal person will 
try again, form a new judgment until the relief from tension and the accom- 
panying favorable emotional bias remain. If this affective bias continues, it 
may outweigh other factors so that even when the situation is changed and 
the judgment is made incorrect, it may be favored because of the emotional 
bias. The error is based on affective factors, rather than rational, logical ones. 
ae _ probably there is an emotional bias back of every belief, but when 
the affect takes complete control there is the possibility, even the probability, 
of a pathological delusion.” MorcAN & LOVELL, THE PsyCHOLOGY OF ABNORMAL 
People 310-11 (1950). 

> Morcan & LOVELL, THE PSYCHOLOGY OF ABNORMAL PEOPLE 541 (1950); 
LANDIs & BOLLES, TEXTBOOK OF ABNORMAL PSyCHOLoGy 172-73 (1947). 

=“It may as well be observed in this connection, that the three physicians 
who testified as experts on the trial were all of the opinion that Chafin was not 
insane, at least two of them were of that opinion, both of whom had known 
him personally, and the other, who had no personal acquaintance with him, 
did not express a contrary opinion. This professional testimony is entitled to 
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of the testatrix in Ballaniine certainly tends toward the theory that 
the former were the more severe manifestations of some mental 
disorder. Further, the court in Chafin stated that hatred of wife 
or children, even when unjustly founded, was by no means incon- 
sistent with a condition of sanity. Yet the decision in Ballantine, 
holding the will invalid, is seemingly based upon this very factor, 
namely, the testatrix’s animosity toward her daughter. While testa- 
tor in Chafin in effect disinherited his children, nevertheless, he 
did make provision for his wife. In Ballantine there was a total 
disherison of the sole child and heir at law. Chafin is consistent 
with the psychological reality that hostility and eccentricity are not 
inconsistent with sanity,?* or normality, while Ballantine, the more 
recent of the two cases, apparently is not. 

In Will of Cole,2* testator believed that his wife was unchaste, 
questioned the paternity of his son and believed that his wife and 
a brother intended to poison him. The contentions were conceded- 
ly groundless. The court admitted that testator’s beliefs, persisted 
in without evidence to support them and against all reasonable 
probabilities of their truth, seemed to be insane delusions. Never- 
theless, the court affirmed the validity of the will, declaring the 
rather startling proposition that jealousy and suspicion are far too 
prevalent in many persons as to justify, without more, a finding of 
insane delusion.*° The court stated: 


This insanity, which is developed in a great variety of forms, 
is altogether too common, and too many persons confessedly 
sane are to a greater or less extent afflicted with it, to justify 
us in saying that because the deceased was so afflicted he was 
insane, or the victim of insane delusions. (Emphasis added.)?* 


The above excerpt again clearly indicates the difficulties pre- 
sented when the court fails to choose its phraseology carefully. The 
court seems to be saying that jealousy and suspicion are insanity, 
but since too many sane persons are insane, this testator was not 
insane. This causes obvious confusion in attempting to frame a 





considerable weight in deterinining the question of sanity or insanity of Chafin.” 
$2 Wis. at 568. 

* Accord, Will of Russell, 257 Wis. 510, 44 N.W.2d 231 (1950). 

™*49 Wis. 179, 5 N.W. 346 (1880). 

*“Observation teaches us that there is a very large class of people, whose 
sanity is undoubted, who are unduly jealous or suspicious of others, and 


po wegen Ae those closely connected with them, and who, upon the most trivial, 
even whimsical grounds, will wrongfully impute the worst motives and conduct 
to those in whom they ought to confide.” /d. at 181-82, 5 N.W. at 348. 
™ Id. at 182, 5 N.W. at 348-49. The court also stated that the legal presump- 
tion is in favor of sanity, and in a doubtful case, absent a ge lerance of 
, 5 N 


proof of mental unsoundness, sanity should be found. Jd. at 1 W. at 348. 
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legal definition or standard of insanity. The court’s overall mean- 
ing is probably clear; its terminology is not. It is interesting to 
note, however, that the court used the test of whether the delusions 
were adhered to without any evidence for their support and against 
all reasonable probability of their truth, yet did not consider such 
test conclusive. The court is apparently recognizing the existence 
of firm prejudices and unsubstantiated beliefs in the minds of a 
great many persons. To treat the fact of a persistent, false belief 
as solely determinative of the presence of an insane delusion would 
be to open the courtroom doors to a deluge of will contests. The 
court in essence, therefore, seems to intimate that it will go further 
and analyze the type, or subject, of the delusion, which is perhaps 
both a realistic and politic procedure to follow in an area where 
a definition of sanity is most difficult. 

In Will of Shanks,?" testator executed a will in February, 1919, 
devising the homestead and furniture to his wife, also a sum of 
money insufficient for her support, and the balance of his estate 
to nephews and nieces. In 1918 he had become possessed of the 
delusion that his wife was criminally intimate with a neighbor. 
Testator was eighty-two; his wife was seventy-two. In December, 
1918, testator was adjudged insane and committed to the state in- 
sane assylum. In February, 1919, a rehearing was held on the 
issue of his sanity, and testator was adjudged sane by a jury. He 
still harbored the delusion regarding his wife, yet in his will was 
a statement admitting he had wrongfully accused his wife of in- 
fidelity, that he knew himself to be of jealous disposition and re- 
gretted having made the accusations. In March, 1919, he committed 
suicide. The will was declared invalid on the ground of insane 
delusion at the time of execution. The issue was stated to be 
whether absent the insane delusion testator would have made a 
materially larger provision for his wife. “If that is reasonably cer- 
tain, then mental incapacity is sufficiently shown to invalidate the 
will made.”2* Obviously such statement of the issue assumes the 
very point for deliberation, namely, whether or not testator labored 
under an insane delusion. The court then answered its supposed 
issue as follows: 


There is no good reason shown why, under the circumstances 
of this case, the testator should not have left all his property 
to his wife, who for fifty years had helped earn it and whose 
needs required the income of all of it, if not the principal or 





* 172 Wis. 621, 179 N.W. 747 (1920). 
* Id. at 624, 179 N.W. at 748. 
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a part thereof, for her support . . . A sane man would not do 
that to a wife who for over fifty years had faithfully performed 
all the duties of wifehood—especially so where, as here, his 
nephews and nieces had little claim upon his bounty. (Em- 
phasis added.)** 


The court holds, therefore, that testator suffered from an insane 
delusion which materially affected the provisions of his will since 
he disposed of his property in a manner contrary to that of a “sane 
man.” This seems to be a statement, in essence, that testator suf- 
fered from an insane delusion because he failed to adequately pro- 
vide for his elderly wife. The question here is not whether the 
wife’s plight makes valid demands upon one’s emotions and senti- 
ments; the question is what will be held to amount to an insane 
delusion. Is disherison merely evidence of the possibility that some 
mental disorder may exist, thus demanding further investigation, 
or is it in reality conclusive of insanity itself? The court states that 
testator’s beliefs as to his wife’s infidelity were concededly ground- 
less and wrongful. Since the belief persisted despite its falsity it 
was an insane delusion. The testimony presented to the court, 
from which it established the falsity of the belief, was based upon 
factual observation of the testator’s behavior and upon statements 
which the testator had himself made during his lifetime. The de- 
lusion was therefore ascertained without the need of a psychiatric 
evaluation. Then the issue becomes, according to the court, wheth- 
er absent such insane delusion testator would have made a sub- 
stantially larger provision for his wife. This ultimate issue is 
reached, therefore, without any necessity for medical testimony. 
The decision of the ultimate issue is, further, obviously one for 
the court. Determining the substantiality of the provision seems 
to have no relation whatsoever to either general testamentary 
capacity or the nature of an insane delusion. The court then goes 
on to discuss the wife’s faithful performance of household duties, 
all nonmedical considerations, and arrives at a conclusion which 
states, essentially, that the court will not allow such an apparently 
unfounded act of disinheriting. This is a perfectly proper judicial 
function, but the point being made is twofold: the concept of 
insane delusions seems to serve only as a symbol which will allow 
the court to reach a policy determination; and, nowhere in the 
process of circular reasoning and procedure is the opinion of a 
psychiatrist either necessary or, perhaps, desirable. 

There are, in addition, certain cases which present situations of 





* Id. at 625, 179 N.W. at 748. 
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sufficient severity as to make it arguable that the expert testimony 
of a psychiatrist adds little beyond the mere affixation of a label to 
the testator’s mental disorder.*° In this type of case neither lawyer, 
court nor jury needs assistance in determining the question of testa- 
mentary capacity, and it is highly unlikely that any amount of scien- 
tific argument or rationalization to the contrary could convince 
them otherwise. Here the automatic reaction of the layman will 
prevent debate, and further, it is highly doubtful that a psychiatrist 
would ever reach a different result. The point again is not whether 
the psychiatrist would reach the same result but rather whether he 
is at all necessary or helpful in the determination. 

Such a case, for example, was Will of Lundquist,*: wherein 
testatrix, aged seventy, devised her property in exclusion of her 
husband, her sole heir, who had provided care and treatment for 
her over a considerable period of time. It is not at all startling 
that the court had no difficulty in declaring the will invalid for 
lack of testamentary capacity, even with two specialists testifying 
that deceased was insane, in view of the following symptoms of 
testatrix: 

(1) Epileptic subject to continually recurring fits; 

(2) nervous and forgetful; 

(3) never had menses and incapable of bearing children; 

(4) recurring delusion of being chased by man with knife; 

(5) claim that whole North Sea entered house forcing her to 
climb on the furniture in order to stay dry; 

(6) claim that funeral processions came into her yard; 

(7) visions of dead people; 

(8) feeling that pictures on walls moved; 

(9) claim that picture of Christ dripped blood; 

(10) apparition which she thought was God followed her; 

(11) hallucinations of imaginary men fighting; 

(12) belief that if she left property to husband his brothers 
would somehow get it away from him. 


The evidence seemed to indicate beyond a doubt some distortion 
of thinking or reasoning on the testatrix’s part, and one therefore 





*“In determining whether the testator was under the control of insane delu- 
sions or obsessions no confusion need arise from the opinion of experts regard- 
ing the exact nature of the mental disorder; it is not the function of the court 
as a trier of fact to ne age the exact nature of the mental disease or incapacity 
but to determine whether such incapacity did in fact exist and if so whether it 


was such as to prevent testator from drawing the will.” Will of McGovern, 241 
Wis. 99, 106, 3 N.W.2d 717, 720 (1942). 

205 Wis. 667, 238 N.W. 861 (1931). See also Will of McGovern, 241 Wis. 
99, 3 N.W.2d 717 (1942). 
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wishes that the court had predicated its decision solely upon the 
basis of finding a lack of sufficient mental capacity to make a will, 
rather than adding: 


When all of the facts and circumstances are considered, this 
will is not only unnatural but decidedly unjust.** (Emphasis 
added.) 


RECENT CHANGES IN THE TEST OF INSANE DELUSIONS 
Standard of the Sane Man 
Confusion in the Prior Test 


Before attempting to summarize the current state of the law as 
embodied in Will of Riemer,®* brief mention should be made of 
Estate of Bickner,** with primary emphasis focused on the test for 
a finding of insane delusion enunciated therein. In Bickner, testa- 
tor partially disinherited a nephew and nephew’s wife upon the 
basis of a delusion that they had been stealing certain personal 
belongings from his home. In fact testator’s sister had made a gift 
of the items to the nephew. The supreme court reversed the lower 
court and held that the will should be admitted to probate, stating: 


As the testator saw the nephew and his wife carry things from 
his home and pack them into their car, it would not necessarily 
follow, even if he were wholly in error as to their right to take 
the things, that he was the victim of an insane delusion. It 
could still be a rational conclusion of the testator based upon 
what he observed, and any sane person might have drawn the 
same conclusion under similar circumstances. The testator may 
have been mistaken in his belief, he may have been severe in 
his judgment, but it would not follow that he was the victim of 
an insane delusion.** (Emphasis added.) 


The court thus concedes the existence of an ill-founded delusion 
but justifies the delusion since facts existed from which testator 
could draw his conclusion. This decision seems to make specific 
recognition of the fact that beliefs stem from a mental process of 
reasoning, and that delusions, or false beliefs, may simply stem 
from an erroneous reasoning process. The statement, therefore, 
that a sane person, observing the same activities under the same 
circumstances, might h>ve drawn the same conclusion that stealing 
was occurring is probably undebatable. But this would be so only 





#205 Wis. at 675, 238 N.W. at 864. 
*®2 Wis.2d 16, 85 N.W.2d 804 (1957). 
“259 Wis. 425, 49 N.W.2d (1951). 
*Id. at 433, 49 N.W.2d at 408. 
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where there is a total absence of any other evidence which would 
indicate that a testator had been informed of his misjudgment, 
where the falsity of his beliefs had been demonstrated, or where 
there are no other facts pointing toward a possible mental disorder. 
What the court completely fails to recognize is that while it is true 
that some false beliefs may well be accounted for on the basis of a 
rational misjudgment, other false beliefs, or delusions, can only be 
accounted for on the basis of a strong, emotional bias. By saying 
that testator could have drawn such conclusions under the circum- 
stances the court totally overlooks the distinction between the testa- 
tor’s distorted reasoning processes and the rational reasoning 
process of a sane person. The court stated that since there was 
“some basis” for the testator’s beliefs there could be no insane de- 
lusion. If «ne were to embark upon a detailed analysis one could 
probably always find “some basis” behind even the most bizarre 
delusion ir) the most psychotic individual. While it is perhaps pre- 
sumptuous for a layman to speculate with the psychiatrist’s termi- 
nology, the fact that testator was eighty-two years of age, coupled 
with his strong dislikes and irrational beliefs, would seem to sug- 
gest that he may have been suffering from senile dementia.** It is 
incomprehensive why the court did not further consider the im- 
portance of the possible abnormal bias behind the testator’s beliefs. 
The court also stated: 


To bar the will of a testator requires proof, and the burden of 

proof rests with the contestant to show by clear, convincing and 

satisfactory evidence that the mind of the testator was de- 
ranged. ” 

To establish the presence of a “deranged” mind is obviously a 
far more difficult task than merely establishing the existence of a 
delusion toward the natural objects of one’s bounty. It may be 
argued that “deranged,” in its ultimate sense, is much more a 
psychiatric term of art than is “delusion.” To the psychiatrist de- 
lusions are indicia of mental disease, and the psychiatrist is unable 
to follow the legal concept of insane delusions whereby he must 
isolate the delusion as being insane yet declare the individual other- 





*“There are old persons . . . who show such radical changes in intelligent 
behavior that they must be classed as abnormal. ‘Their disorder is called senile 
dementia, and an organic change, characterized by a marked atrophy of the 
brain, is associated with the mental deterioration. The symptoms of senile 
dementia probably are not due so much tc this atrophy as to the attempt to 
compensate for it. Senile dementia seldom appears before the age of sixty and 
shows as its most characteristic clinical sign an impairment of memory.” Mor- 
GAN & LOvELL, THE PsYCHOLOGY OF ABNORMAL. PEOPLE 166 (1950). 

7259 Wis. at 433, 49 N.W.2d at 408. 
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wise sane. One might argue, therefore, that the Bickner require- 
ment of showing a “deranged” mind recognizes the psychiatric 
viewpoint of treating the individual as a comprehensive, interre- 
lated organism, wherein the overall behavior pattern and mental 
processes must be regarded as a whole.** A psychiatrist would 
hardly attempt, however, to show by “clear, convincing, and satis- 
factory evidence” that a testator was the victim of a mental disease, 
when the psychiatrist had not even had the opportunity to examine 
the testator. The Bickner case left a great many questions, some 
academic, some practical, unanswered. Some of these questions, as 
is perhaps inevitable where the two separate fields of law and psy- 
chiatry are involved, were simply related to a strict definition of 
terms. Perhaps a crucial factor in Bickner was that only a nephew 
was partially disinherited. This was, then, the rather suspended 
state of the law when the Riemer case was decided. 


The Riemer Case and a New Focus 


In Will of Riemer,’ testatrix, aged seventy-nine, practically dis- 
inherited her husband, bequeathing to him only some dishes. An 
order was entered denying probate of the will on the ground that 
testatrix had been motivated by an insane delusion toward her 
husband. The delusions under which Mrs. Riemer labored for five 
years prior to making her will were that Mr. Riemer was bent 
upon killing her by poisoning the food (by putting a cleanser in 
the jelly), or by assaulting her in her sleep with a knife, hammer, 
hatchet or other household tool. To protect herself she barricaded 
the bedroom door by means of crisscrossing knives. Her prior 
history had been essentially that of an alert businesswoman, an 
active person of education and one who engaged in cultural pur- 
suits. Several years prior to the execution of she will she had 
charged her husband with disorderly conduct, and he was convicted 
and placed on probation. The absurdity of her charge may be 
indicated by the fact that Mr. Riemer did not even retain a lawyer 
to assist him in his defense. A psychiatrist who examined him at 
that time found no evidence of delusions or hallucinations, but he 
recommended that Mrs. Riemer be examined, his suspicion being 
that she had paranoid delusions. This psychiatrist later testified 





*“The psychological and legal viewpoints also differ on the question of the 
istalenee Noo between sanity and insanity. The psychologist on many transi- 
tional forms or borderline states between satisfactory adjustment and gross mal- 
adjustment. The law asks that a definite line be drawn between the two.” 
Lanbis & BOLLES, TEXBOOK OF ABNORMAL PsyCHOLOGy 490 (1947). 


"2 Wis2d 16, 85 N.W2d 804 (1957). 
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that in his opinion testatrix’s delusions continued until her death. 
As to the husband a family physician testified that the husband 
“was a doddering old man, . . . who was not capable of sufficient 
physical violence to end anybody’s life.”*° 

The supreme court affirmed the decision of the lower court deny- 
ing probate of the will, stating that testatrix’s belief was of such 
nature as would persist despite all argument or evidence which 
would present its falsity and was therefore an insane delusion. ‘The 
court specifically said this finding was reached despite the absence 
ot proof of an unsuccessful effort to dissuade testatrix from her 
delusions. Reiterating that the only form of delusion which will 
invalidate a will is an insane delusion, the court declared: 


We conclude that in reviewing the evidence, the question be- 
fore us is not whether there is any evidence on which Mrs. 
Riemer could base her delusions, but rather whether there is 
any evidence from which a sane person could draw the con- 
clusion which formed such delusions.* 

It may be arguable that the above-quoted definition is tanta- 
mount to stating the same thing twice and that there is no possible 
delineation between the two approaches. Is there any evidence 
upon which an allegedly unbalanced testator might base his delu- 
sions or is there any evidence from which a sane person could arrive 
at the conclusion which formed the basis of such testator’s delu- 
sions? From this standpoint it may be debatable whether the test 
set forth in the Riemer case is either novel or new in Wisconsin. 
The delusions of a testator are examined by the lawyers and the 
court, and the only possible way in which an atypical behavior pat- 
tern may be observed is through the normal, sane or nondeviant 
value construct of such officers of the court. One could argue that 
no court has ever evaluated the delusional beliefs of an abnormal 
individual through the mind of that individual as a separate and 
distinct judgment divorced from the intellectual and emotional 
processes of rationalization of the viewer. 

It is felt, however, that there is a distinct difference between the 
Riemer test and the Bickner test. The question is stated to be 
“not whether there is any evidence” on which testatrix might base 
her delusions, which was in reality the essence of the Bickner test, 
but rather whether a sane person could have drawn the same con- 
clusion from the evidence. The distinction may seem somewhat 
refined but nevertheless it appears to place the emphasis in insane 





“Id. at 26, 85 N.W.2d at 809. 
“Jd. at 21, 85 N.W.2d at 806. 
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delusion cases on a new ground. The distinct advantage to be 
found in the Riemer phraseology may well lie in the emphasis seem- 
ingly placed upon the overall rationality or irrationality of the 
delusion. The court stresses not so much the facts and circum- 
stances which gave rise to the delusion but rather the ultimate 
conclusions which the individual drew from such circumstances.‘ 
Justice Currie explained in Riemer: 


It is our considered conclusion that the trial court could well 
find upon the evidence in this case that no facts existed which 
would have caused a sane person in Mrs. Riemer’s situation 
to reach the conclusion that Mr. Riemer was trying to do away 
with her by poison, or other means.** (Emphasis added.) 


Implicit in the court’s approach may be the recognition that in- 
sanity is a legal concept, whereas abnormality is a psychological 
concept. By considering the question of evidence of attempts to 
dissuade Mrs. Riemer from her beliefs as being essentially imma- 
terial,“* Justice Currie may be implying that it is not a court's 
function to indulge in retrospective psychoanalysis of the testator’s 
mental processes. A court cannot possibly be expected to grope 
with, and answer, the eternally frustrating, debatable, arbitrary 
question of what is sanity and what is not. Psychologists, sociolo- 
gists and philosophers have sufficient difficulty of their own in this 
regard.*® The court’s function in our social system is to place, 
within the standards and objectives of the community of which it 
is a part, a value judgment upon the normality or propriety of an 
individual’s conduct. Its task is then not to assay and judge the 
motivations behind a testator’s hallucinatory processes, nor to at- 
tempt to project itself into the testator’s reasoning process, but 
simply to determine the rationality of a testator’s actions and be- 
liefs. 





“The court cited with approval the early case of Taylor v. McClintock, 87 

Ark. 243, 279, 112 S.W. 405, 414 (1908) as follows: . 
“Evidence is the means by which facts are proved. All evidence must be ad- 
dressed to the sane mind. That which no sane mind would believe at all does 
not rise to the dignity of evidence; and a belief in something that no sane mind 
could believe is evidence of insanity.” 

“2 Wis.2d at 29, 85 N.W.2d at 819-11. 

““As hereinbefore stressed, a false belief in order to be an insane delusion 
must be of such a character that it is likely to be adhered to in the face of all 
argument or evidence establishing its falsity. We consider Mrs. Riemer’s delu- 
sion, that Mr. Riemer was attempting to poison the jelly and sugar, to be of 
this type, without any evidence being introduced of an unsuccessful effort to 
persuade her that such belief was false.” Id. at 25, 85 N.W.2d at 809. 

““For example, cataleptic seizures are rded as a sign of maladjustment 
in our culture, but among some of the Indian tribes of California cataleptics 
are accorded great prestige and many of the Indians go through cataleptic ex- 
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The question of determining the rationality of a testator’s beliefs, 
or delusions, however, is not the same thing as determining and 
judging the acceptability or propriety of the distribution which 
the testator has made of his property. One must not overlook the 
fact that the Riemer case did not solve the difficulty of correlating 
the relative weight which a court gives to psychiatric evaluation, 
or the court’s own analysis of the testator’s delusions, vis-a-vis legal 
sanctions based on social policy. With the appearance of the psy- 
chiatrist as an expert and the standard of the sane man the court 
has not suddenly shorn itself of the social evaluation inherent in 
this problem, nor can it necessarily do so. In Riemer the court had 
psychiatric testimony as to the testatrix’s probable mental status 
upon which to rely. It was also, however, again faced with an 
atypical testamentary disposition, namely, the disinheriting of the 
husband. It is impossible to determine the weight given this factor, 
but the court did state: 


If paragraph Sixteen had been legally effective, as she intended 
it to be, the effect of the will would have been to have left 
this aged and decrepit old man entirely penniless. We have 
no hesitancy in sustaining the trial court’s determination that 
the insane delusions of Mrs. Riemer with respect to her hus- 
band materially affected the disposition of her property at- 
tempted to be made by her will.‘ 


Another advantage to the Riemer approach, if one concedes the 
value of psychiatric testimony in certain will contests, may be that 
a more logical role can be allotted to the psychiatrist. Under 
Riemer the concern will be an attempted correlation between the 
facts which confronted a testator and the conclusions which he 
drew therefrom. This is, as stated earlier, a reasoning process.. The 
issue then comes down to what a sane person’s reasoning process 
would normally be in a given situation. Depending, of course, 





riences. . . . In one Melanesian group, studied by the anthropoligist R. S. 
ortune, the dominant traits are what we call paranoid. . . . There is such 
constant fear of poisoning that no woman leaves her cooking pot untended. 
Distrust, suspicion, and fear are so prevalent that cooperative and collective 
enterprises are few. In this particular Melanesian culture the kindly, helpful 
individual is spoken of as crazy. 
“It is sometimes me omnis | commented that examples similar to those quoted 
above prove only the complete madness of all foreigners or the insane nature 
of other cultures. A little reflection will show, however, that members of 
another civilization might find many of our common practices lacking in sanity 
according to their standards. R. Benedict points out that our society allows 
gratifications of the ego in the form of unbridled and arrogant individualism 
which is considered an insane form of ego mania in other societies.” Katz & 
ScHANCK, SOCIAL PsyCHOLOGy 539 (1938). “9 

“2 Wis.2d at 32, 85 N.W.2d at 812. 
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upon the future interpretation of the Riemer test, the psychiatrist 
may now be permitted to testify as to the possible significance of 
any distortion in the individual's reasoning process. He may be 
able to describe a possible mental disease or disorder of which the 
testator’s distorted interpretation of the world around him are 
indicative. This testimony will relate to a mental illness, a general 
illness of the individual, and not to the nature or type of an isolated 
delusion which has no real meaning of itself to the psychiatrist. 
The psychiatrist’s conclusion as to the presence of a mental disease 
will then logically relate to whether or not a sane, or normal, person 
reasons in a similar fashion to the testator, or interprets his environ- 
ment in a similar manner. The psychiatrist is a specialist in mental 
illness, and if his testimony is to be received, it should be received 
as such, in the psychiatrist's language.*’ 


CONCLUSION 


The legal requirements of testamentary capacity embody both 
the traditional requirements of adherence to the institutional folk- 
ways of providing for one’s immediate family, thereby relieving 
society of a possible economic burden, and also a fundamental be- 
lief in the unfettered freedom of thought and action of the indi- 
vidual. The two are obviously inextricably interwoven, and sep- 
aration may be in part impossible and in part undesirable. If the 
real test employed to evaluate the testamentary capacity of a testa- 
tor, or of an allegedly insane delusion, is simply the court’s notion 
of fairness regarding the property distribution then the court 
should frankly concede this standard. At least the lawyer will 
then be clearly aware of the situation when he is confronted with 
a client who proposes to disinherit one of the natural objects of 
his bounty. The psychiatrist’s analysis of a testator is unnecessary 
to the administration of such a test. 

If overall fairness is the test, however, then one must cast a 
doubtful eye toward the oft-repeated proposition that the law re- 
flects society's desire of unrestricted testamentary disposition. This 
philosophical utterance is mere verbiage if deviation from the norm 
is to be branded conclusive evidence of, or equated with, an insane 





9 ee Se eee a on eles Seen Det be ee 
and often still is, a oe les has been much misunder 
standing. The psychiatrist the court use different standards in sizing up 
a mental agenda te | different definitions to the term insanity. Popular 

y prejudiced because some psychiatrist Beng.’ testify 
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delusion or absence of free will on a testator’s behalf. If, however, 
the law is also truly concerned with upholding a testator’s desires 
no matter how seemingly irrational so long as it is assured the 
testator was in full possession of his mental faculties, then the 
psychiatrist may have a contribution to make under the Riemer 
standard. 


LEE M. MODJESKA 


—— 
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Comment 


TAXATION: DEATH TAXES AND THE ALIEN, 
TREATY CONSIDERATIONS 


In the recent case of Estate of Wieboldt' the Wisconsin Supreme 
Court held that a bequest to the President of the West German 
Republic for the relief of East German refugees was not exempt 
from Wisconsin inheritance tax and that no treaty prohibited 
Wisconsin from taxing that bequest. The testator was a United 
States citizen? residing in Wisconsin when he died July 1, 1955. 
Section 72.04(3) of the Wisconsin statutes provides a reciprocal ex- 
emption for bequests to charitable “trustees located in . . . any other 
state, commonwealth, territory, or district.” The court held that this 
phrase does not include within its scope “foreign countries”* and 
that therefore the bequest was not exempt because the West Ger- 
man President was a resident of a foreign country. Furthermore, 
this section extends a reciprocal exemption only to charitable 
“trustees.” The will had expressly declared that the West German 
President was not to be considered a trustee. 

The court examined several treaties to determine whether they 
granted exemption in such a case regardless of Wisconsin law. The 
court found that the 1923 German treaty, reinstated in 1954, as 
interpreted by the United States Supreme Court, merely provides 
that German nationals are entitled to national treatment‘ in re- 
gard to death taxes upon bequests to them from other German 
nationals but not from United States citizens.’ In this case, the 
testator was a United States citizen. This treaty does not grant 





15 Wis.2d 363, 92 N.W.2d 849 (1958). 

* Admitted in oral argument by counsel for the respondents. Memorandum 
Reply Brief for Appellant, p. 11. 

* Cf. Estate of Miller, 239 Wis. 551, 556, 2 N.W.2d 256, 259 (1942) for a similar 
holding in regard to Wis. Stat. § 72.01 (9) (1957). 

‘“The term ‘national treatment’ means treatment accorded within the terri- 
tories of a Party upon terms no less favorable than the treatment accorded 
therein, in like situations, to nationals, companies, products, vessels or other 
objects, as the case may be, of such Party.” Treaty With the Federal Republic 
of Germany of Friendship, Commerce and Navigation, Oct. 29, 1954, art. XXV 
(1956, Part 2) 7 US.T. & O.1.A. 1839, T.1.A.S. No. 3593 (effective July 14, 1956). 

* Treaty With Germany of Friendship, Commerce, and Consular Rights, Dec. 8, 
1923, art. IV, 44 Stat. 2132, T.S. No. 725; reinstated by Agreement With the 
Federal Republic of Germany, June 3, 1953 (1954, Part 2) 5 U.S.T. & O.1.A. 1939, 
T.LAS. No. 3062 (effective October 22, 1954); replaced and terminated by Treaty 
With the Federal — of Germany of Friendship, Commerce and Navigation, 
Qct. 29, 1954, art. VIII (1956, Part 2) 7 US.T. & O.1.A. 1839, T.I.AS. No. 
3593 (effective July 14, 1956). Clark v. Allen, 331 U.S. 503 (1947). 
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German nationals most-favored-nation treatment® in addition to 
national treatment in regard to death taxes. Thus, the West Ger- 
man President could not take advantage of the 1953 Japanese 
treaty.” But even if he could, the Wisconsin court held that Jap- 
anese are not favored more than Germans. Article XI, paragraph 
2, states that “.. . it shall be the aim of [the United States and 
Japan] to apply in general” the principle of national treatment 
to nonresident aliens not engaged in trade or other gainful pursuit 
in the other country in regard to death taxes. The court noted 
the precatory tone of these words but assumed arguendo: (1) that 
these words were self-executing; and (2) that the 1923 German 
treaty was such that the West German President could take ad- 
vantage of this provision of the 1953 Japanese treaty. The court 
concluded that at most the bequest would be exempt only if it 
would be exempt were the West German President “a resident of 
Wisconsin and directed by the will to use the money in Wisconsin.” 
Even in such a situation, the court said, the bequest would not 
be exempt because the legatee was not a trustee as required by 
the Wisconsin reciprocal exemption statute, section 72.04(3). 
The Wisconsin court also referred to the 1956 German treaty® 





*“The term ‘most-favored-nation treatment’ means treatment accorded within 
the territories of a Party upon terms no less favorable than the treatment ac- 
corded therein, in like situations, to nationals, companies, products, vessels or 
other objects, as the case may be, of any third country.” 1956 German Treaty, 
art. XXV, supra note 4. 

*Treaty With Japan of Friendship, Commerce and Navigation, April 2, 1953, 
art. XI (1953, Part 2) 4 US.T. & O..A. 2063, T.1A.S. No. 2863 (effective Oct. 
30, 1953). 

. 1986 German Treaty, art. XI, supra note 4: 

“1. Nationals of either Party residing within the territories of the other 
Party, and nationals and companies of either Party engaged in trade or other 
gainful pursuit or in scientific, educational, religious or philanthropic activi- 
ties within the territories of the other Party, shall not be subject to the 
payment of taxes, fees or charges imposed upon or applied to income, capital, 
transactions, activities or any other object, or to requirements with respect 
to the levy and collection thereof, within the territories of such other Party, 
more burdensome than those borne in like situations by nationals and com- 
panies of such other Party. 

“2. With respect to nationals of either Party who are neither resident nor 
engaged in trade or other gainful pursuit within the territories of the other 
Party, and with respect to companies of either Party which are not engaged 
in trade or other gainful pursuit within the territories of the other Party, it 
shall be the aim of such other Party to apply in general the principle set 
forth in paragraph | of the present Article. 

“3. Nationals and companies of either Party shall in no case be subject, 
within the territories of the other Party, to the payment of taxes, fees or 
charges imposed upon or applied to income, capital, transactions, activities 
or any other object, or to requirements with respect to the levy and collec- 
tion thereof, more burdensome than those borne in like situations by na- 
tionals, residents and companies of any third country. 

“4, In the case of companies and of nonresident nationals of either Party 
engaged in trade or other gainful pursuit, within the territories of the other 
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which contains an identical provision to article XI, paragraph 2, 
of the 1953 Japanese treaty. This new German treaty was signed 
before the testator’s death but was ratified after. The court did 
not decide when this treaty became effective since, in any case, it 
did not give the West German President any greater rights than 
he might have had under the 1953 Japanese treaty. Article XI, 
paragraph 5, of the 1956 German treaty states that “Each Party 
reserves the right to: . . . (c) apply special provisions in allowing, 
to nonresidents, exemptions of a personal nature in connection 
with income and inheritance taxes.” The court did not construe 
this provision but merely said that it clearly did not establish 
mandatory reciprocity. 

The Wieboldt case raises the larger problem to which this Com- 
ment is addressed: are aliens treated differently from United States 
citizens with reference to the Wisconsin inheritance tax and the 
federal estate tax? If such differences exist, to what extent are they 
prohibited by the treaties which the United States has with other 
countries? It is the conclusion of this writer than the Wisconsin 
inheritance tax treats aliens no differently from United States cit- 
izens and, hence, is not inconsistent with any treaty. However, the 
court in the Wieboldt case erred in the manner in which it con- 
strued the principle of national treatment referred to in article XI, 
paragraph 2, of the 1953 Japanese treaty and the 1956 German 
treaty. The federal estate tax, on the other hand, treats the estates 
of nonresident aliens differently from those of United States citizens 
and of aliens residing in the United States in several ways. These 
differences in treatment do not appear to be inconsistent with the 
most recent type of commercial treaties with the exception of the 
different treatment accorded in the areas of the marital deduction 
and the charitable deduction. With respect to these deductions, 
this Comment suggests two reasonable reconciliations of the 
treaties and the federal estate tax. 





Party, such other Party shall not im wall 5 = Fron phnoedon Ai Pavers. 
upon any income, capital or other eal i excess et that reasonably allocable 
or apportionable to its territories, nor grant deductions and exemptions less 
than those a, — or apportionable to its territories. A com- 

ble rule shall apply in the case of companies organized and operated 
Sonhasbealy for scientib, educational, religious or philanthropic pe 
“5. Each Party reserves the right to: (a) extend specific tax advantages on 
the basis of reciprocity; (b) accord special tax advantages by virtue of agree- 
ments agin y avoidance of double taxation or the mutual protection of 
revenue; (co) a i visions in a to nonresidents, ex- 
emptions of a = casts Ie weadatliey cick Ditto eke lehaeioone 
taxes. 




















January) COMMENTS 77 


WISCONSIN INHERITANCE TAX 


The Wisconsin inheritance tax does not make any distinctions 
on the basis of nationality. The tax is imposed upon the transfer 
of property, wherever situated, at the death of its owner while a 
resident of Wisconsin.® The tax is also imposed upon the transfer 
of property, situated within the jurisdiction of Wisconsin, at the 
death of its owner while a nonresident of Wisconsin.’ In the 
latter situation, if the property is intangible personalty and the 
deceased owner was a resident of the United States at the time of 
his death, the Wisconsin inheritance tax provides a reciprocal 
exemption." In order to take advantage of this exemption, two 
things must be proved: (1) the laws of the owner’s place of resi- 
dence imposed a tax upon the transfer of his property in Wisconsin; 
and (2) the transfer of intangible personalty situated within the 
jurisdiction of the owner’s place of residence would not be taxed 
by that jurisdiction in the case where such personalty was owned 
by a deceased Wisconsin resident. Most states have analogous re- 
ciprocal exemption statutes.1* Thus it is clear that deceased United 
States citizens as well as deceased aliens, if either resided at their 
death in a foreign country or in a state which does not have such 
an exemption statute, will not have the transfer of their intangible 
Wisconsin personalty exempted from Wisconsin inheritance tax. 

The Wisconsin inheritance tax also allows a charitable exemp- 
tion for all property transferred to Wisconsin corporations, volun- 
tary organizations, and trustees if such property is to be used for 
charitable purposes within Wisconsin.** This exemption is ex- 
tended on a reciprocal basis to property transferred to corporations, 
voluntary organizations and trustees located in “. . . any other 
state, commonwealth, territory or district . . .” if such property is 
to be used for charitable purposes..* The Wieboldt case held that 
the reciprocal charitable exemption is not extended to property 
transferred to charitable trustees located in foreign countries re- 
gardless of the nationality of those trustees. Likewise, the charita- 
ble trustee, whether a United States citizen or an alien, who is 
located in a state other than Wisconsin, must prove that that state 
grants an exemption to similar transfers from decedents who were 
resident therein to Wisconsin charitable trustees. 





* Wis. Stat. § 72.01{1) (1957). 
* Wis. Stat. § 72.01 (2) (1957). 
™ Wis. Stat. § 72.01 (9) (1957). 
® Note, 1952 Wis. L. Rev. 163. 


*™ Wis. STAT. § 72.04 (1) (1957). 
us. Star. { 72.08 3} 95%. 


* Wis. STAT. 
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The reciprocal charitable exemption appears to be granted re- 
gardless of where the property is to be used. Estate of Schwarten“ 
held that a bequest to a New York charitable corporation for 
charitable purposes throughout the United States was exempt from 
Wisconsin inheritance tax under the reciprocal charitable exemp- 
tion statute. It would seem that the reciprocal exemption statute 
would also apply to a bequest to a New York trustee for charitable 
purposes in a foreign country. If this is true, this device could be 
used in a situation similar to that presented in the Wieboldt case to 
avoid the inheritance tax. However, such an interpretation of this 
statute might be construed to be contrary to the legislative intent of 
excluding foreign charities from the scope of the statute. Such an 
interpretation of this statute would not be supported by one 
rationale of the court in Estate of Schwarten. There the court 
said it was reasonable to suppose that the legislature intended the 
exemption to extend to bequests to corporations in states other 
than Wisconsin for charitable purposes in third states since this 
would open the door to the receipt by Wisconsin residents of some 
of the benefits of the charitable bequest. On the other hand, no 
reason appears why Wisconsin should not exempt a bequest to a 
New York charitable corporation for charitable purposes in, for 
example, West Germany, if New York is willing to exempt a sim- 
ilar bequest from a New York decedent to a Wisconsin charitable 
corporation for charitable purposes in West Germany.’ To hold 
otherwise the Wisconsin Supreme Court would have to do one of 
two things: (1) entirely overrule the holding of Estate of Schwarten; 
or (2) read into the reciprocal charitable exemption statute by 
implication a limitation, namely, that bequests to trustees located 
in other states are exempt only if they are to be exclusively used 
for charitable purposes within the United States. 


Effect of Treaties upon the Wisconsin Inheritance Tax 


The United States has entered into a series of treaties, variously 
called double tax treaties or death tax conventions, with the fol- 
lowing countries: Canada, 1941; United Kingdom, 1946; France, 
1949; Norway, 1951; Ireland, 1951; Union of South Africa, 1952; 
Switzerland, 1952; Finland, 1952; Greece, 1953; Australia, 1954; 
Japan, 1955; and Italy, 1956. These treaties are expressly limited 
in scope, on the part of the United States, to the federal estate tax. 








% 274 Wis. 146, 79 N.W.2d 836 (1956). 
“N.Y. Tax Law § 221, exempts bequests to charitable organizations regardless 
under what law organized and where the funds are to be used. 
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Consequently, they have no effect upon the Wisconsin inheritance 
tax. However, another series of treaties, the commercial treaties, 
are not so limited in their scope. 

The 1923 and 1956 German commercial treaties will be selected 
for study as representative examples of the old and new forms of 
these treaties. At the present time the United States has concluded 
with the following countries commercial treaties which contain al- 
most identical articles concerning the taxation of aliens: Japan, 
1953;7 Israel, 1954; West Germany, 1956;° Korea, 1957;?° the 
Netherlands, 1957; and Nicaragua, 1958.22 The importance of 
this discussion can be expected to increase as more of these treaties 
are concluded. 


Neither the 1923 nor the 1956 German treaty is inconsistent 
with the Wisconsin inheritance tax. This tax does not discriminate 
between aliens and United States citizens. The reciprocal exemp- 
tions, however, do discriminate between residents of foreign coun- 
tries and residents of the United States. Both German treaties 
broadly require the United States, including the State of Wisconsin, 
to give national treatment in like situations to aliens, regardless of 
residence, in regard to death taxes.2? The court in the Wieboldt 
case concluded that at most the bequest to the West German Pres- 
ident would be exempt only if it would be exempt were he a resi- 
dent of Wisconsin and directed to use the money in Wisconsin. 
The court held that even then he would not be exempt because 
he was not a trustee. Obviously, the treaties merely compel Wis- 
consin to exempt the bequest only if it would be exempt were the 
West German President a United States citizen, resident in West 
Germany, and directed to use the money for the relief of East Ger- 
man refugees. Even then the bequest would not be exempt be- 





Treaty With Japan of Friendship, Commerce and Navigation, supra note 7. 

* Treaty With Israel of Friendship, Commerce and Navigation, Aug. 23, 1951 
(1954, Part 1) 5 U.S.T. & O.1.A. 550, T.1A.S. No. 2948 (effective April 3, 1954). 

* Supra note 4. 

* Treaty With Korea of Friendship, Commerce and Navigation, Nov 28, 1956 
(1957, Part 2) 8 U.S.T. & O.1.A. 2217, T.1.AS. No. 3947 (effective Nov. 7, 1957). 

"Treaty With The Netherlands of ore" Commerce and Navigation, 
March ye (1957, Part 2) 8 US.T. & O.1.A. 3, T.1A.S. No. 3942 (effective 
Dec. 5, 1957). 

Treaty With Nicaragua of Friendship, Commerce and Navigation, Jan. 21, 
1956, T.1.A.S. No. 4024 (effective May ‘/4, 1958). 

* The 1923 German treaty, supra note 5, gave nonresident German heirs and 
devisees national treatment in like case; in regard to death taxes on realty located 
in the United States. This treaty also gave nonresident German distributees and 
legatees national treatment in like cases in regard to death taxes on personalty 
located in che United States where such personalty was owned by a German 
decedent but not if it was owned by a decedent who was a United States citizen. 
Clark v. Allen, $31 U.S. 503 (1947). Cf. text accompanying note 57 infra. 
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cause he was a resident of a foreign country. National treatment 
“in like situations” means simply that discrimination on the basis 
of nationality is not permissible. Discrimination on the basis of 
residence, or any other reasonable criterion, is not proscribed. 

Of course, more United States citizens than aliens will be able 
to take advantage of the reciprocal exemptions simply because 
most United States citizens reside in the United States and most 
aliens reside abroad. To say that this practical discrimination be- 
tween citizens and aliens, nominally on the basis of residence, is 
prohibited by the principle of national treatment in like situations 
would be contrary to the historical construction of this principle.** 
It would also raise grave problems if the tax treatment of non- 
resident aliens had to be comparable to the tax treatment of 
United States citizens resident in the United States.** 

It may be argued further that even if the principle of national 
treatment prohibited discrimination on the basis of residence as 
well as on the basis of nationality, article XI, paragraph 5, of the 
1956 German treaty permits Wisconsin to discriminate on the 
basis of residence with reference to the Wisconsin reciprocal exemp- 
tions. This treaty provision states that “Each Party reserves the 
right to: . . . (c) apply special provisions in allowing, to nonresi- 
dents, exemptions of a personal nature in connection with income 
and inheritance taxes.” Such an argument would be fallacious 
however, because the Wisconsin reciprocal exemptions are not “ex- 
emptions of a personal nature” within the meaning of t/e treaty. 
The Wisconsin “exemptions” are in the nature of a caaritable 
deduction®* and of a deduction for the avoidance of double taxa- 
tion.?7_ Exemptions of a personal nature are exemptions of a stated 
amount or percentage granted on the basis of the nationality or 
residence of the decedent or beneficiary, the relationship of the 
decedent to the beneficiary, and the like. Examples of such exemp- 
tions are those allowed by section 72.045 of the Wisconsin statutes 
and sections 2052 and 2106 (a) (3) of the Internal Revenue Code 
of 1954. 





™ Frederickson v. Louisiana, 64 U.S. (23 How.) 645, 647 (1859); Watson v. Hoey, 
59 F. Supp. 197, 199 (1948). 

*In which state should this “United States citizen resident in the United 
States” be deemed to reside? For example, the reciprocal exemption gen, Ber Severn 
advantage of if the state of the decedent's residence 
an for W: in residents. Could a “majority rule” soeeeely to invented 

this problem? Cf. text accompanying note 12 supra. 

alae. Stat. § 72.04 (3) (1957). 

*™ Wis. Stat. § 72.01 (9) (1957). 
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FEDERAL EsTaTE Tax 


No estate tax was due in Estate of Wieboldt because the gross 
estate was worth less than the exemption granted by section 2052 
of the Internal Revenue Code of 1954. It is clear that the federal 
estate tax is'a tax on the estate, taken as a whole, of a decedent.”* 
The nationality and residence of the decedent, rather than the 
beneficiary, determine the manner in which the estate is taxed.** 
United States citizens, residing here or abroad, are taxed in the 
same way as aliens resident in the United States are taxed. Non- 
resident aliens are taxed differently from United States citizens and 
alien residents. Residence means domicile according to the estate 
tax reguiations,*® so a nonresident alien decedent may have been 
physically present in the United States at his death. 


The property includible in the gross estate of the citizen or 
resident is all his property wherever situated except foreign realty, 
whereas only property situated in the United States is includible 
in the gross estate of the nonresident alien.*: The situs of various 
types of property is determined by the applicable double tax con- 
vention, if any, and sections 2104 and 2105 of the Internal Revenue 
Code of 1954.5? An exemption of $60,000 is allowed in the case of 
the estates of citizens and residents, and only $2,000 is allowed in 
the case of the estates of nonresident aliens.** If the latter were 
nationals of countries with which the United States has concluded 
double tax conventions, their estates are entitled to at least that 
proportion of the $60,000 exemption which the value of their 
United States property bears to the total value of all their property 
except foreign realty.** The estate of a citizen is entitled to a 
credit for foreign taxes paid and so is the estate of a resident alien 
if the country of which he was a national allows a similar credit 
in the case of a United States citizen who resided there at his 





*“The Federal estate tax is neither a property tax nor an inheritance tax. It 
is a tax imposed upon the transfer of the entire taxable estate and not upon any 
particular ene devise, or distributive share.” Estate Tax REGULATIONS, 
§ 20.0-2 (a) (1958). 

* Whether the estate of a nonresident alien is entitled to a charitable deduc- 
tion depends upon whether the charitable corporation to which a bequest has 
been made is located in the United States or whether the charitable trustee to 
whom a bequest has been made is to use the money in the United States. Int. 
Rev. Cope oF 1954, § 2106 (a) (2) (A). 

* EstaTE Tax REGULATIONS, 20.0-1 (b) (1), (2) (1958). 

“Int. Rev. Cope or 1954, §§ 2031 (a),2108.. = 

* Estate Tax REGULATIONS, § 20.2104-1 (c) (1958). 

Int. Rev. Cope or 1954, §§ 2052, 2106 (a) (3). 

“ Estate Tax REGULATIONS, § 20.2106-1 (a) (3) (1958). 
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death.** However, the estate of a nonresident alien is not allowed 
a credit for foreign taxes paid,** in the absence of a contrary 
double tax convention. 

The estates of nonresident aliens are likewise treated differently 
from those of citizens and residents in the area of federal estate 
tax deductions. The estates of citizens and residents are entitled 
to take the full amount of certain expenses, losses, indebtedness 
and taxes as deductions.** The estate of a nonresident alien is 
allowed to take these deductions only proportionately, the same 
proportion that the value of his property in the United States 
bears to the total value of his property wherever situated except 
foreign realty.** Estates of citizens and residents are entitled to 
the marital deduction regardless of the nationality or residence 
of the surviving spouse, but estates of nonresident aliens are not 
entitled to this deduction even though the surviving spouse is a 
citizen and a resident of the United States.*® The estates of non- 
resident aliens are allowed to take the full amount of charitable 
transfers as a deduction just as the estates of citizens and residents 
are allowed to do. However, what constitutes a deductible char- 
itable transfer is more limited in the case of the estates of non- 
resident aliens than in the case of those of citizens and residents. 
Transfers of foreign personalty for charitable purposes are not 
deductible in the case of the estates of nonresident aliens but are 
deductible in the case of those of citizens and residents.*° Trans- 
fers to certain veterans’ organizations, to foreign charitable corpora- 
tions, and to trustees where the money is to be used for foreign 
charitable purposes are deductible in the estates of citizens and 
residents but not in those of nonresident aliens.** In all estates 
charitable subscriptions are deductible as indebtedness if they 
would be deductible had they been bequests rather than subscrip- 
tions.*? In all estates the charitable deduction includes any interest 
which falls into a charitable bequest because of an irrevocable 

* Int. Rev. Cope or 1954, § 2014. Double tax conventions often deal with such 
credits. Estate Tax REGULATIONS, aston. 20.2014- oo (3), 20.2014-4 (1958). 

* Estate Tax REGULATIONS, yh (1958) 

* Int. Rev. Cope or 1954, 

* INT. cee ones Oe Sree hoe a 

"Int. Rev. Cope oF ATE Tax REGULATIONS, § 20.2106-1 (b) 
(1958). However, the double & convention with France allows a proportionate 
marital deduction. 

Note 62 infra. 

“Int. Rev. Cope or 1954, §§ 2055, meee However, the double tax con- 
ventions with France and Greece allow te charitable deduction. 

“Int. Rev. Cone oF 1954, §§ 2053 (c) ( ) (A), 2106 (a) (1). But as was pointed 


out, what is a deductible bequest of a citizen or resident decedent pre: not have 
been a deductible bequest if it had been made by a nonresident alien decedent. 
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disclaimer of a bequest if the disclaimer is made before the date 
prescribed for the filing of the estate tax return.** However, a 
complete termination of a power to consume, invade or appropriate 
property for the benefit of an individual before such: power has 
been exercised is deemed to be an irrevocable disclaimer in the 
case of the estates of citizens and residents but not in the case of 
those of nonresident aliens.** 


Effect of Treaties upon the Federal Estate Tax 


This Comment does not deal to any great extent with the double 
tax treaties, which typically establish situs rules, a credit for foreign 
taxes paid, a proportionate specific exemption and certain admin- 
istrative procedures. The Internal Revenue Code of 1954 and the 
estate tax regulations recognize the overriding effect of these treaties 
where they are applicable. However, the Code and the regulations 
do not specifically recognize the possibility of the overriding effect 
of another series of treaties, the commercial treaties. Instead, the 
Code, enacted August 16, 1954, provides in general terms that it is 
not intended to prevail over any prior inconsistent treaties.° Of 
course, treaties ratified subsequent to the enactment of the Code 
override it if they are inconsistent with it.** Hence, it is crucial 
to determine which, if any, of the differences in the taxation of 
the estates of citizens and residents as compared with those of non- 
resident aliens are inconsistent with article XI of the new form 
of commercial treaties. It is the conclusion of this writer that all 
of these differences are nevertheless consistent with the treaties 
except the differences in the areas of the marital deduction and the 
charitable deduction. With respect to these deductions this Com- 
ment suggests two reasonable reconciliations of the treaties and 
the federal estate tax. 

There are two often conflicting canons of construction which 
are used by the courts to determine the proper interpretation of 
a treaty. On the one hand, treaties are to be construed liberally 
and broadly to give full effect to the manifest purposes of the 
parties, and when a treaty provision fairly admits to two construc- 
tions, one restricting, the other enlarging rights which may be 





“Int. Rev. Cope or 1954, §§ 2055 (a), 2106 (a) (2) (A). 

“Int. Rev. Cone or 1954, § 2055(a); Estate Tax Recutations, § 20.2106-1 
(a) (2) (ii) (1958). 

“Int. Rev. Cope or 1954, § 7852 (d). 
we v. Egan, 284 US. 30 (1931); Johnson v. Browne, 205 US. 309 
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claimed under it, the latter interpretation is to be preferred.*’ On 
the other hand, if a treaty can be reasonably construed so as not 
to conflict with state constitutions and statutes and prior federal 
statutes such a construction is to be preferred to one which con- 
flicts with and overrides internal law.** An examination of the 
history of ambiguous treaty provisions is often helpful in determin- 
ing their proper interpretation.** Article IV of the 1923 German 
treaty provided that the aliens nonresident as well as resident who 
were covered by the treaty provisions relating to the succession to 
real and personal property were entitled to national treatment in 
like cases in the payment of death taxes. The 1956 German treaty 
is written apparently more carefully and in greater detail. This 
may, perhaps, indicate somewhat of a retreat from the broad, flat 
statement of the principle of national treatment announced by 
its predecessor. 

The Senate hearings, reports, and debates®® which preceded the 
advice and consent to the ratification of the post-World War II 
commercial treaties are not especially helpful in determining the 
proper interpretation of article XI specifically. The Senate ma- 
terials do, however, provide some assistance in determining the 
general purpose of the United States in signing these treaties and 
in determining whether the Senate foresaw any problems of recon- 
ciliation of these treaties with state or federal laws. The Mutual 
Security Act of 1952 directed the State Department to negotiate 
commercial treaties which would encourage and facilitate the flow 
of private investment to foreign countries.** These treaties were 
intended to provide a “climate of investment” in foreign lands to 
implement the administration’s program of “trade, not aid.’’®? 
Since the United States is a capital exporting country, more United 





“ Nielsen v. Johnson, 279 U.S. 47 (199% Hauenstein v. Lynham, 100 US. 483 
ney Asakura v. City of Seattle, 265 U.S. 332 (1924); Factor v. Laubenheimer, 
290 U.S. 276 (1933). 

“Johnson v. Browne, 205 U.S. 309 (1907); United States v. Domestic Fuel 
Corp., 71 F.2d 424 (1934); Soe Trust Co. v. United States, 304 US. 126, 143 
(1958); United States v. Pink, 315 U.S. 203, 230 (1942). 

“ Cook v. United States, 288 U.S. 102 gy ce v. Allen, 331 U.S. 503 (1947). 

* Hearing Before a Subcommittee of the e Foreign Relations Committee, 
82d Cong., 2d Sess. (1952); Hearing Before the Subcommittee of the Senate For- 
eign Relations Committee, 83d Cong., Ist Sess. (1953); Hearing Before the Senate 
Committee on Foreign Relations, 84th Cong., 2d Sess. (1956); $ Exec. Rep. No. 5, 
83d -» Ist Sess. (1953); S. Exec. Rep. No. 10, 84th Cong., Ist Sess. (1955); 
S. Exec. . No. 9, 84th Cong., 2d Sess. (1956); S. Exec. Rep. No. 5, 85th be 
Ist Sess. (1957); 99 Conc. Rec. 9312-38 (1953); 101 Conc. Rec. 11639-46 (1955); 
102 Conc. Rec. 12275-88 (1956); 103 Conc. Rec. 13994-98 gots 

™ Mutual Security Act, 66 Stat. 146 (1952), 22 US.C. § 1 (a) (1952). This 

debates. 
). 


section uoted in the Senate hearings, 
=99 Gono, Ric. 9512 11988) (letter of ‘an tonteny Po ern 
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States investors take advantage of the benefits conferred by these 
treaties than do foreign investors.** Whether national treatment 
with regard to death taxes is a significant encouragement to United 
States citizens to invest abroad is open to question. The position 
of the State Department on the question of conflicts between the 
treaties and internal law is clear but not of great assistance: the 
1956 German treaty contains “no innovations raising new problems 
of reconciliation with domestic law”;** although “certain stylistic 
revisions [of the 1923 German treaty] have been made, as well as 
various miscellaneous changes in the standard language by way of 
clarification or accommodation to the circumstances of the other 
country . . . [but] on the whoie, they are of secondary consequence 
and reflect established practice or precedent.”** Courts usually give 
great weight to the construction given by the State Department to 
treaties.** 

Article XI, paragraph 3, of the 1956 German treaty, if self-execut- 
ing, gives the estates of German decedents the right to demand 
that they not be subject to the payment of the federal estate tax 
more burdensome than are the estates in like situations of nationals 
or residents of any third countries. This paragraph seems to cover 
the estates of nonresident as well as resident Germans.*’ This 
paragraph must be more than a simple most-favored-nation clause 
since residents as well as nationals of other countries provide the 
standard of tax treatment to which the treatment of Germans is 
compared."* If this is true, and this Comment assumes it to be true 
on the basis of the foregoing canons of construction and the history 
of this treaty, then it follows that the federal estate tax cannot be 





® Id. at 9313 (remarks of Senator Hickenlooper). 

™S. Exec. Rep. No. 10, 84th Cong., Ist Sess. 8 (1955); but cf. S. Exec. Rep. No. 
5, 85th Cong., Ist Sess. 13-14 (1957) (statement by the Assistant Secretary of State 
for Economic Affairs). No “new problems” are raised because the problems 
discussed in this Comment existed under the 1923 German treaty as well. 

*S. Exec. Rep. No. 10, 84th Cong., Ist Sess. 2 (1955) (summary by the Secretary 
of State). 

= Dainese v. Hale, 91 U.S. 13 (1875); Charlton v. Kelly, 229 U.S. 447, 468 (1913); 
Sullivan v. Kidd, 254 US. 433 (1921); Nielsen Po gray 279 US. 47 (929; 
Factor v. Laubenheimer, 290 U.S. 276 (1933); U.SS.R. v. National City Bank, 
41 F. Supp. 353 (1941); United States v. Ushi Shiroma, 123 F. Supp. 145 (1954). 

" “Na ls and companies of either Party shall in no case be subject, within 
the territories of the other Party, to the payment of taxes... .” It may be 
argued that the phrase I have italicized refers to the su rather than the 
verb of the sentence, and hence, only nationals residing in other country are 
wii the scope of art. XI, para. 3 of the 1956 German treaty. However, it 
pa Sp Aer witty walled cee or neoeredae atten ig woe ee a 

not bear a more burdensome United States tax than do resi- 


tion of “ apdaeniathabntiin treatment” does not include “residents 
. of any third country.” Supra note 6. nx HDs 
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more burdensome on the estates of nonresident Germans that it is 
upon the estates of United States citizens who were residents at 
their death of any third country. 


How can this treaty provision be reconciled with the federal 
estate tax? The gross estate of deceased United States citizens, 
wherever they were residents, includes personalty located abroad, 
whereas the gross estate of deceased nonresident Germans does not. 
The United States cannot tax property located in a foreign country 
if such property was owned by a deceased national of a foreign 
country who was also a resident of a foreign country.*® Therefore, 
it is impossible to treat identically the estates of nonresident aliens 
and those of nonresident citizens, and reasonable distinctions 
based upon the inability of the United States to tax foreign prop- 
erty of a nonresident alien should be permitted. Article XI, para- 
graph 2, of the 1956 German treaty apparently contemplates such 
reasonable distinctions because it calls for the parties to apply the 
principle of national treatment “in general.” The test of “reason- 
ableness” is also recognized by article XI, paragraph 4, which ap- 
parently covers taxes other than death taxes. If article XI, para- 
graph 3, is construed to include nonresident as well as resident 
aliens within its scope, the test of “reasonableness” should be im- 
plied so that the estates of nonresident aliens do not reasonably 
bear the federal estate tax more burdensome than do those of 
United States citizens who are residents at their death of third 
countries. Indeed, the principle of no more burdensome treatment 
itself would not seem to call for strictly identical treatment in 
every detail but for reasonably similar treatment judged on the 
whole. 


The discrimination against the estates of nonresident aliens in 
the exemption allowed ($2,000 as compared with $60,000 for the 





®” This was assumed as a matter of course in Watson v. Hoey, 59 F. Supp. 197, 
200 (1943). Under international law, a state may assert its jurisdiction only over: 
(1) persons owing allegiance to it and the property of those persons ex realt 
the situs of which is in other states; and (2) its territory, including al 5 st awe 
and property therein. A tax on the foreign located property of a nonresident 
alien, executed upon other property of his located in the taxing state, would be 
a confiscation of such other property contrary to international law. 


® Cf. Watson v. Hoey, 59 F. Supp. 197, 200 (1943), where such interpretation 
was given to the national treatment provisions of a treaty similar to art. IV of 
the 1923 German treaty in regard to the federal estate tax. The court, however, 
so broadly construed the standard of national treatment as to deny any sub- 
stantial effect to it at all. The court held that the treaty permitted the complete 
denial of a federal estate tax exemption to estates of nonresident aliens although 
it was granted to estates of nonresident citizens. The possibility of construing 
the treaty to mean that-a proportionate exemption must be granted to estates 
of nonresident aliens was not expressly mentioned in the opinion by the court. 
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estates of citizens and residents in the absence of an applicable 
double tax convention) is permitted by article XI, paragraph 
5(c), of the 1956 German treaty. The allowance of a credit for 
foreign taxes to the estates of nonresident aliens who were na- 
tionals of countries with which the United States has double tax 
conventions and the denial of such a credit to the estates of other 
nonresident aliens where there is no such convention would seem 
to be permitted by article XI, paragraph 5(b). However, even in 
the absence of this paragraph and all double tax conventions, it 
would seem that a reasonable application of the principles of na- 
tional treatment and no more burdensome treatment would permit 
the denial to the estates of all nonresident aliens of a credit for 
foreign taxes paid to the extent that those taxes were paid on 
foreign property which is not subject to the federal estate tax. A 
reasonable application of the principles of national treatment and 
no more burdensome treatment would also seem to permit the pro- 
portionate reduction of the deduction for expenses, losses, indebt- 
edness and taxes in the case of estates of nonresident aliens since 
these items are borne by the entire estate and only a part of it is 
subject to the federal estate tax. 


The denial of the marital deduction and the restrictive allow- 
ance of the charitable deduction to the estates of nonresident 
aliens appears to violate the 1956 German treaty. The estates of 
United States citizens who died residing abroad are allowed de- 
ductions for property transferred to surviving spouses (even though 
the latter may reside abroad), to foreign charitable corporations 
and to trustees for foreign charitable purposes, whereas the estates 
of nonresident aliens are not allowed these deductions in the ab- 
sence of an applicable double tax convention. Also not allowed 
as deductions in the estates of the latter, but permitted in those 
of the former are: charitable subscriptions which would be de- 
ductible if they had been bequests,*! bequests to certain veterans’ 
organizations, and property which falls into a charitable bequest 
because of a complete termination before the date prescribed for 
the filing of the estate tax return of a power to consume, invade, 
or appropriate property for the benefit of an individual before 
such power has been exercised. These differences in tax treatment 
cannot be justified by the inability of the United States to tax the 
foreign property of a nonresident alien. 

It is suggested that the 1956 German treaty can be reconciled 





“Supra note 42. 
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with the federal estate tax marital and charitable deductions in at 
least two ways: (1) the allowance of a proportionate deduction; 
or (2) the allowance of a deduction based on the source of the 
property. The former is properly used in the area of the deduction 
for expenses, losses, indebtedness and taxes. Double tax conven- 
tions typically grant a proportionate specific exemption to non- 
resident aliens; the conventions with France and Greece grant a 
proportionate charitable deduction to the estates of nonresident 
Frenchmen and Greeks, and the convention with France grants a 
proportionate marital deduction to the estates of nonresident 
Frenchmen.** If the proportionate deduction device is used to rec- 
oncile the 1956 German treaty and, for example, the charitable de- 
duction, it would operate as follows. Suppose a German, resident 
in West Germany, dies leaving $900,000 of personalty situated in 
countries other than the United States and $100,000 of property, 
both real and personal, situated in the United States. After certain 
specific bequests of $700,000 this decedent wills the residue to a 
German charitable corporation. The value of such residue is 
$300,000. Since his United States assets constitute one-tenth of 
his total assets, excluding foreign realty of which this decedent 
owned none, his estate would be entitled to a deduction for federal 
estate tax purposes of one-tenth of the whole charitable bequest, 
or $30,000. The proportionate deduction ignores the source or 
location of the property which comprised the residue of his estate. 

The deduction based on the source of the property, on the 
other hand, would operate as follows assuming these same facts. 
Suppose that the $300,000 residue of his estate was comprised of 
his total United States assets, $100,000, plus $200,000 of his foreign 
personalty. His estate would then be entitled to deduct for federal 
estate tax purposes all of his United States assets. This same de- 
duction would have been allowed had he been a United States 
citizen rather than a German national. If the residue was com- 
prised of only $25,000 of his United States assets and $275,000 of 
his foreign personalty, then only $25,000 would be decuctible, 
whether he was a United States citizen or a German national. The 
deduction based on the source of the property is perhaps more 
consistent with the present federal estate tax than the proportion- 





hand peapeetiannte Gadetdions te tas cette hn el a ee 

oS uctions on rationale that article 3, 
of the 1 teaty incorporates by reference these deductions granted 
by the double tax convention Bebe a it een 
Sb). of the 1986 eans tenay = paragraph 3, by article paragraph 
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ate deduction. No deduction is allowed now for foreign personalty 
of the estate of a notiresident alien transferred to a United States 
charitable corporation, whereas the full deduction is allowed to 
that estate to the extent that United States property is so trans- 
ferred.** Regardless whether the proportionate deduction or the 
deduction based on the source of the property is used to reconcile 
the 1956 German treaty and the federal estate tax, one thing is 
clear: the denial of any deduction whatsoever in every case to the 
estates of nonresident Germans for property transferred to a Ger- 
man charitable corporation and the allowance of a full deduction 
to the estates of United States citizens who resided abroad at their 
death for an identical transfer of property violates article XI, para- 
graph 3, of the 1956 German treaty. 


Is THE TREATY SELF-EXECUTING? 


The question whether article XI is self-executing or is merely 
executory is essential to the question whether it overrides the 
federal estate tax where the two are inconsistent. Did the United 
States, when it signed and ratified the 1956 German treaty, purport 
to legislate, or did it merely promise solemnly to legislate? The 
verb “shall,” which is used in all the paragraphs of article XI but 
the last, may indicate either that the paragraphs are self-executing 
or that they-are not.®* In this case, it is apparent that the parties 
generally intended that these paragraphs should be enforced with- 
out delay for the mutual benefit of the estates of nationals of both 
countries. Mere adoption by the legislative branches of the two 
countries, after the treaty had already been ratified, would certain- 
ly be superfiuous. 

The question turns, perhaps, upon whether the judiciary can 
enforce the broad rule laid down by the treaty without the aid 
of subsequent legislative definition.** A reasonable application of 
the principles stated in article XI, in light of the inability of the 
United States to tax foreign property owned by a nonresident alien 
decedent, would not seem to be an unduly difficult task for the 
United States judiciary. The choice between two permissible types 
of deduction in the marital and charitable deduction area can be 
properly made by a judge as well as by a legislator. 

Article Xl, paragraph 2 presents the closest question of self- 


pa Rev. Cope oF 1954, § 2106(a)(2)(D); cf. Int. Rev. Cope or 1954, 
bene v. Neilson, 27 U.S. (2 Pet.) 108 (1829); United States v. Percheman, 
$2 US. (7 Pet) 51, 89 (1833). 

“Indemnity Ins. Co. v. Pan Am. Airways, 58 F. Supp. 338, 340 (1944). 
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execution. The court in Estate of Wieboldt called attention to 
the precatory tone of this paragraph but assumed arguendo that 
it was self-executing. This paragraph states that it shall be the 
“aim” of each party to apply “in general” the principle of national 
treatment to certain nonresident aliens. This language suggests 
that the parties were merely promising to legislate in this area 
rather than presently laying down an enforceable rule of law.* 
The paragraph seems to be addressed to the legislatures, not the 
judiciaries, of the parties. However, with the exception of para- 
graph 2, each of the paragraphs of article XI should be held to be 
completely self-executing. 


Jerome H. SILBER 





“ Myers, The Names and Scope of Treaties, 51 Am. J. Int’L L. 574, 605 (1957). 

















Comment 


WORKMEN’S COMPENSATION: 
THE PERSONAL COMFORT DOCTRINE 


INTRODUCTION 


In several recent decisions' the Wisconsin Supreme Court has 
expressly recognized the well established personal comfort doctrine. 
This doctrine has been developed by American and English courts 
to cover the situation where an employee is injured while taking 
a brief pause from his labors to minister to the various necessities 
of life. Although technically the employee is performing no serv- 
ices for his employer in the sense that his actions do not contribute 
directly to the employer’s profits, compensation is justified on the 
rationale that the employer does receive indirect benefits in the 
form of better work from a happy and rested workman, and on 
the theory that such a minor deviation does not take the employee 
out of his employment.? The doctrine is concisely defined by 
Professor Arthur Larson as follows: 


Employees who, within the time and space limits of their em- 
ployment, engage in acts which minister to personal comfort 
do not thereby leave the course of employment, unless the ex- 
tent of the departure is so great that an intent to abandon 
the job temporarily may be inferred. . 


Under the Wisconsin statute to be entitled to compensation for 
injury the employee must be: 

Performing service growing out of and incidental to his em- 

ployment. Every employe going to and from his employment 

in the ordinary and usual way, while on the premises of his 

employer, . . . shall be deemed to be performing service grow- 

ing out of and incidental to his employment; . . .* 

Because the Wisconsin Supreme Court has been a leader in the 
development of the personal comfort doctrine, although sometimes 
called by other names, the usual case where an employee is injured 





? American Motors Corp. v. Industrial Comm’n, 1 Wis. 2d 261, 83 N.W.2d 714 
(1957); Krause v. Western Cas. & Sur. Co., 3 Wis.2d 61, 87 N.W.2d 875 (1958); 
Van Roy v. Industrial Comm'n, 5 Wis.2d 416, 92 N.W.2d 818 (1958). 

*E.g., dissenting opinion of Smith, J., in Salmon v. Bagley Laundry Co., 344 
Mich. 471, 475-92, 74 N.W.2d 1, 8-11 (1955). 

21 LARSON, WORKMEN’S Conran § 21.00 (1952). See ee Horowrrz, 
WorkMEN’s COMPENSATION 112-17 
“Wis. Stat. § 102.03 (1) (c) . 95). 
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while on a rest period on the employer’s premises presents little 
problem. On the other hand, the situation presented where the 
injury occurs off the employer’s premises has proved difficult in 
view of the apparent mandate of the statute that an injury must 
occur on the premises where the employee is going to or from his 
work. In this Comment the rule will be discussed historically as 
it was developed in England, in the United States, and primarily 
in Wisconsin; the doctrine will then be discussed in its application 
to off the premises injuries and its relation to the going and coming 
rule. Finally, the author will suggest those facts which he feels 
bear on the compensability of causes based on the personal com- 
fort doctrine. 


On THE PREMISES INJURIES 


The personal comfort doctrine first found judicial expression in 
England in 1902.5 During the first decade of this century the 
English courts recognized that an employee while obtaining a 
drink of water* or tea,’ relieving himself,* and preparing dinner 
during the noon hour,® a rest period,”® or while on an unsanc- 
tioned break,’! was within the course of employment. During the 
second decade of this century the doctrine was extended to include 
cases where a drunken sailor fell while returning to his ship after a 
revelry,*? a wagon driver fell while searching for his pipe,’ a 
sailor was injured while washing his clothes** and warming his 
cabin,** and employees were injured while waiting for work to 





*See note 6.infra. In an earlier case, Smith v. Lanchashire & Yorkshire Ry., 
1 W.C.C. 1 (1898), a ticket collector whose duties compelled him to remain on 
the station platform boarded a train to engage in an innocent flirtation with a 
—— ger and was injured in a > Taree was denied because 

his employment tc act for his own purposes. 

“an Pemereeen, Coat, Ce. 40 Scott. L.R. 144 (1902); Low v. General 
Steam Fishing Co., [1 A.C. (Eng.) 523. 

* Earnshaw v. & Yorkshire Ry., 5 W.C.C. 28 (1903). The court in 
a quaint analogy noted: “The refreshing of the human machine was in a way 
like an engine-driver oi his machine to enable it the better to do its work, 
and although he may emp arene | the machine, 5 his preparing it for work 


would be a part of his em * 5 WCC. at 
"* Elliott ve Rex, 6 WCE. (1904); Lawless v. Wigan Coal & Iron Co., 1 
B.W.CC. 153 (1 


* Blovelt v. Sawyer, 6 W.CC. 16 (1904). 
* Earnshaw v. Lanchashire & Yorkshire Ry., 5 W.C.C. 28 (1903). 

™ Morris v. Lambeth Borough Council, 8 W.C.C. 1 (1905); wn 4 
viation was met by sa that the employee had a right to take food, and 
there was no express bition against his actions. 

™ Moore v. Manchester Liners, § B.W.C.C. 527 (1910). 
_™ M'Lauchlan v. Anderson, 4 B.W.C.C. $76 (1911). 

* Cokolon v. Ship “Kentra,” 5 B.W.C.C. 658 (1912). 
“ Edmunds v. S.S. “Peterston,” 5 B.W.C.C. 157 (1911). 
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begin where the cause of injury was the seeking of comfort;'* 
therefore, by 1910, the personal comfort doctrine was well estab- 
lished. 17 

The doctrine was first judicially recognized in the United States 
in 1915.1* As Professor Larson indicated, the personal comfort 
doctrine is generally limited to those injuries which occur on the 
employer's premises,” and is also generally restricted to those cases 





* Sheehy v. Great So. & W. Ry. 6 B.W.C.C. 927 (1913); May v. Ison, 7 
B.W.C.C. 148 (1914). 

* Annot., 1916A L.R.A. 23, 57-59; Annot., 1916A L.R.A. 320. In Carinduff v. 
Gilmore, 7 B.W.C.C. 981 (1914), refreshments were given a threshing girl who 
moved near the mill to partake of them. It was not argued that taking the rest 
was outside her employment, but that she had assumed an added risk in moving 
off to take them. In Moore v. Manchester Liners, 3 B.W.C.C. 527, 529-30 “(210, 
the court held that employment contemplated leisure as well as labor an 

% ae accident befalls a man ‘in Steerer Sevanenbaen, & S eee 
while he is doing what a man so employed may reasonably do within a time 
during which he is employed, and at a place where he may reasonably be 
during that time.” 

* Milwaukee Western Fuel Co. v. Industrial Comm'n, 159 Wis. 635, 150 N.W. 
998 (1915); Northwestern Iron Co. v. Industrial Comm'n, 160 Wis. 633, 152 N.W. 
416 (1915); Archibald v. Ott, 77 W. Va. 448, 87 S.E. 791 (1916); Mann v. Glaston- 
bury rg | Co., 90 Conn. 116, 96 Atl. 368 (1916); Haller v. City of Lansing, 
195 Mich. 753, 162 N.W. 335 (1917). 

# 1 Larson, WORKMEN’S one. tan ; 21.21 (a) gg 58 Am. Jur. Work- 
men’s Compensation iL (OROWITZ, CURRENT TRENDS IN WORKMEN'S 
COMPENSATION 672 (1947); of. Cy. 15. Workmen's Compensation § 220(c) (1958); 
Annot., 6 A.L.R. oo (1920). se Annot., 1916A L.R.A. 23 for a comprehensive 
reo of early English and American law. See also Annot., 1918F L.R.A. 896, 

yp vou 1916A L.R.A. $20. 

” Michigan and Saeneceal have been almost alone in refusing to compensate on 
the premises injury. While oe er gyn in an early case, 
Haller v. City at Lansing, 195 Mi Stale 162 N.W. il it was denied in 
the subsequent cases of Salmon v. Laundry Co ich. 471, 7% N 1956) 
1 (1955) and Mack v. Reo ity Inc., 345 Mich. "368, 16 N.W2d 38 pay 
primarily on the theory that the employer had no control over the inj 
ployee while the latter was away from job, The re act was pani wt 
to include the going and co’ rule, Micu. Stat. ANN. § 17.151 Supp. 1957). 
Under this new rule, Salmon Mack were overruled in v. Sears, buck 
& Co., 350 Mich. 92, 85 N.W.2d 152 (1957) and in Freiberg v. Chrysler Corp., 
350 Mich. 104, 85 N.W.2d 145 (1957). 

Minnesota can base its failure to allow on the premises com tion in cer- 
tain cases to a particularly harsh ae. MINN. Stat. § 176.011(16) (1953) 
which limits the definition of employee as: “. . . does not cover an em 
except while engaged in, on, or about the premises where his services require 
his presence as a of such service at the time of the injury and during the 
ne ea a anne ean ene See eer 

tion was denied is Maxa v nty La Sueur, 168 Minn. 65, 209 N.W. 
(1926). Where there was some benefit to the employer, however remote, 
mpensation has been granted, State ex rel. Duluth Brewing & Malting Co. v. 
District Court, 129 Minn. 176, 151 N.W. 912 (1915), where the igs cue W at- 


tempted to fashion a key to be used in his work from a . When 
he hit the case with a hammer, it turned out to be a momen a 
dynamite cap. 


resentative cases from other jurisdictions may be found in. Annot., 1 
N.C.C.A.3d 383 (1953). a peaens costs TRORGENS Ws OVA ee $24 S.W.2d 
755 (Mo. 1959), awarded compensation to a ae fell while applying 
lipstick during her lunch hour, : 
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where the acts are reasonably necessary to the employee’s health 
and comfort.*° On the other hand, courts have been very liberal 
in finding such injuries compensable, even though they occur at 
a time technically outside the regular hours of employment (as 
during the lunch hour and rest period) or under circumstances 
over which the employer has no effective control (as where the 
employee is injured by the horseplay of a co-employee,?* or where 
the employee has been careless).2# Moreover, whether or not the 
injured employee received wages at the time of the injury is re- 
garded as immaterial by the “overwhelming weight of authority.”?* 

The personal comfort doctrine is well established in Wisconsin. 
In perhaps the earliest decision of this nature in the United States, 
Milwaukee Western Fuel Co. v. Industrial Comm’n,* decided in 
1915, the employee was drowned while walking toward the toilet 
during his lunch hour. The court held that, as he expected to 
return to his work after his brief lunch hour, he did not leave the 
“scope” of his employment. A slight deviation from the actual 
work for purposes of personal comfort did not constitute such 
deviation from the employment that would take the employee out 
of the compensation act.** 

Perhaps the most prevalent basis for compensation during the 
early period was that the doing of an act, not prohibited and 
reasonably necessary to the personal welfare of the employee, was 
“incidental to his employment.” Because the employee in min- 
istering to his personal comfort also benefits his employer, a briet 
pause in his day’s labor makes him a better worker when he returns 





58 Am. Jur. Workmen’s Compensation ; 1 Larson, WORKMEN’S 
——— 21.30 (1952); Annot., 29 A.L.R. R. 433 *(1824). 

1 LARSON, WoRKMEN’s COMPENSATION § 23 (1952); Horow!tz, CuRRENT TRENDS 
IN Wouleasth CoMPENSATION 669-70 (1947); Annot., 6 A.L.R. 1151 (1920); Annot., 
10 A.L.R. 1488 (1921); Annot., 55 A.L.R. 981 (1928). 

* American Steel Foundries v. Czapala, 112 Ind. App. 212, 44 N.E.2d 204 
(1942) (heating coffee in a furnace to such a point that the glass engi ex pen 
Wells v. Morris, 33 Ala. App. 497, 35 So.2d (1948) (lighti ony 
fuel oil); Mann v. Glaston ary eine. Boss 90 Conn. 116, 96 Atl. 368 (1916) 
(heating coffee in ventilating pipe, employee was cut by the ventilating fan). 

* Horow!1z, CURRENT TRENDS IN Woukmen’ s COMPENSATION 770 (1947); 58 Am. 
Jur. Workmen’s Com tion § 228 (1948); 1 Larson, WorKMEN’s COMPENSA- 
TION § 21.21 (a) (1952). Incidentally, the beverage consumed — the coffee 
break is immaterial: Etherton v. Johnstown Knitting Mills Co., App. Div. 
820, 172 N.Y. Supp. 724 (3d Dep't 1918) (tea); Papineau v. Industenat Acc. 
Comm'n, 45 Cal. App. 181, 187 Pac. 108 (1919) (milk); St. Alexandre v. Texas 
Co., 28 So2d 385 ds. 1946) (soft drinks). For those who appreciate a stronger 
drink, Martin v. Lovibond & Sons, 7 B.W.C.C. 243 (1914) (beer); Jakubowski v. v. 

278 App. Div. 598, 101 N.Y.S.2d 771 (3d Dep’t 1951) (wine). 
* 159 Wis. 150 N.W. 998 (1915). 
° also Racine Rubber Co. v. Industrial Comm’n, 165 Wis. 600, 162 N.W. 
664 (1917). In Bekkeda Lumber Co. v. Industrial Comm’n, 168 Wis. 230, 169 
N.W. 561 (1918), the employee was injured while working during his lunch hour. 
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rested to his actual work. This theory has also been applied to 
various situations where the employee is on duty but has taken a 
brief rest period which was not prohibited. The drinking of water 
was early recognized as such an act** because of the liberal con- 
struction afforded the Workmen’s Compensation Act.?* A carnival 
roustabout sleeping on the circus grounds,”* an employee resting 
on some railroad tracks,”* and another resting atop a pile of boxes,*° 
came within this rule when injured. On the other hand, where the 
act tending toward personal comfort was prohibited, the employee 
has been denied compensation.** 

The primitiveness and remoteness of the employment may have 
a favorable effect upon the reasonableness of the employee’s actions 
and upon compensation. In one case a lumberjack, attempting to 
cure an illness with castor oil, drank from an unlabeled bottle of 
carbolic acid.*? The court awarded compensation and noted that 
self-medication was essential in an isolated lumber camp, although 





* Vennen v. New Dells Lumber Co., 161 Wis. 370, 154 N.W. 640 (1915). The 
case turned on the question of whether the drinking of polluted water consti- 
tuted an “accident” within the Workmen’s Compensation Act. See also Scott & 
Howe Lumber Co. v. Industrial Comm’n, 184 Wis. 276, 199 N.W. 159 (1924), 
wherein compensation was awarded to an employee who contacted typhoid 
fever even though there was no direct evidence that the disease existed at the 
lumber camp. 

™ Widell Co. v. Industrial Comm'n, 180 Wis. 179, 192 N.W. 449 (1923). 

* Wisconsin Mut. Liab. Co. v. Industrial Comm'n, 202 Wis. 428, 232 N.W. 885 


1930). 

ne Iron Co. v. Industrial Comm'n, 160 Wis. 633, 152 N.W. 416 
(1915). The court held that the employee had a duty to protect himself from 
the elements. In other cases where claimant was on duty at the time of his 
yg By has not faired as well. Brynwood Land Co. v. Industrial Comm’n, 243 


Wis. 10 N.W.2d 137 (1943) (a caddy was injured while wai a call); State 
Y.M.C.A. v. Industrial Comm'n, 235 Wis. 161, 292 N.W. 324 (I (a camp 
counselor on call was injured while p tennis); Brienen v. W: Pub. 
Serv. Co., 166 Wis. 24, 163 N.W. 182 (1917) (a caretaker on call in emergency 
was injured on the premises before working hours). In all cases, com- 
pensation was i 


* American Motors Corp. v. Industrial Comm'n, 1 Wis2d 261, 83 N.W.2d 714 


(1957). 

"In Kosteczko v. Industrial Comm’n, 265 Wis. 29, 60 N.W.2d 355 (19538), 
claimant took a prohibited ride on a carnival amusement ride; in Radtke Bros. 
& Korsch Co. v. Rutzinski, 174 Wis. 212, 183 N.W. 168 (1921), claimant was 
injured while working with a prohibited machine. 

owever, in other cases where the employee was injured while making some- 
Giliag Bi ids otra ‘aes Wale G0 the claghepe?s Uline aad piciishe, the eter kas 
found that the employee's action in some way benefited the loyer has 
granted com tion. Kimberly-Clark Co. v. Industrial Comm’n, 187 Wis. 53, 
203 N.W. 737 (1925) (claimant was compensated when injured while making a 
tool box to contain the tools he used in his work); Strehlow v. Industrial 
Comm'n, 271 Wis. 408, 73 N.W.2d 416 (1955) (claimant was injured while sal- 
vaging parts from an old refrigerator to be used in his workshop, which he used 
a crcl wr an ae Ra od sca a ta 
pentry). 
_— Lumber Co. v. Industrial Comm’n, 215 Wis. 99, 253 N.W. 793 

). 
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it warned that where more professional medical assistance was 
available the act would not be incidental to.the employment. In 
two other cases lumberjacks were compensated for typhoid. fever 
caused by drinking water;** and, finally, a lumberjack who was 
required to go to town for a vacation and his pay recovered for a 
fall off his employer’s conveyance.** 

In other cases the award has been based on the contract of em- 
ployment. Under this rationale an employee may recover if his 
acts were within the contemplation of the parties when they entered 
into the contract. Thus, an employee going to town for his pay,** 
or sleeping on the employer’s premises,** fell within the purview 
of this. theory when injured. In at least one. case,** where the em- 
ployee was sleeping on the premises, compensation was awarded 
because his. sleeping was incidental to the employment, and the 
bunk house constituted an increased “hazard” of the employment. 

Under the statutory going and coming rule** injuries occurring 
on the employer’s premises before or after working hours may also 
be compensable, even where the injury is caused by the horseplay 
of a co-employee,** or a personal illness of ‘the injured worker.‘ 


~ 8 See note 26 supra. i . 

“ Hackley-Phelps-Bonnell Co. v. Industrial Comm'n, 165 Wis. 586, 162 Nw. 
921 (1917). Perhaps the facts not reported in the written opinion provide more 
suitable grounds for the proper result. The woods, engine, and bed were all 
compeny Reese so, in a real sense the em aaers never left the premises. This 

especially true in view of the recent holding in State v. Industrial Comm’n, 
re Wis.2d 472, 90 N.W.2d 397 (1958) that the.entire campus of the University of 
Wisconsin might be the premises of the employer. a the employer acted 
carelessly, if not negligently. The train was a regular logging train; the em- 
ployees were forced to cling to the logs where they 1 might. Claimant who rode 
in the cab was forced to the outside of the engine, when some company officials 
boarded the train; he fell from that position. . Brief for est P. -4, Brief 
for Respondent, fs 2-4, Hackley-Phelps-Bonnell Co. Industrial pda, n, 
165 Wis. 586, 162 N.W. 921 (1917). 

* Ibid. ; 

* Holt Lumber Co. v. Industrial Comm'n, 168 Wis. 381, 170 N.W. 366 (1919); 
Musson y. Industrial Comm'n, 248 Wis. 192, 21 N.W.2d 265 (1946). The contract 
of emp ~ yore theory has also sustained an award of compensation in Kraft v. 
Industrial Comm’n, 201 Wis. 339, 230 N.W. 36 (1930), wherein claimant was 
injured while cutting firewood which the contract of em ployment stated would 
be supplied. The court interpreted this to mean wood. in “usable” lengths, so 
the employee was 5 uired to cut the wood into fireplace 

* John H. Kaiser Lumber Co. v. Industrial Comm'n, 181 is. 513, 195 N.W. 
329 (1923). See also Chitty v. Nelson, 2 B.W.C.C. 496 (1908) where the 
suffocated while slee; in a bed provided by her employer and. Malky’ ¥. v. 
shes tote Valley Co., 278 Pa. 552, 123 Atl. 505 (1924), Rath the em- 

loyee, while seep was killed by a bomb thrown by strikers. 
Dwi. Srat. 02.08 (1) (c) (1957). See also Levitan. and Haroon, prada of 
wists Work men’s Compensation Law 1942-1955, 1957 Wis..L. Rev. 248, 

* Federal Rubber Mfg. Co. vy. Havolic, 162, Wis. 341, NW: 143 s 

denied compensation where Napweure was injured by a fellew employee's oem 


play while ee sot in Furniture Co. v. Indus- 
Comm’‘n, 1 is. “48 217 NW, 734 (1928). 




















January] COMMENTS 97 


It was recently suggested,** in dictum, that where the personal 
comfort doctrine would not apply to an employee's actions for 
some reason, the employee may recover under the going and com- 
ing rule. 

Finally, it is to be noted that the personal comfort doctrine 
applies irrespective of carelessness or poor judgment of the em- 
ployee. Where the employee drank carbolic acid instead of water,*? 
where he rested on train tracks,** and where another employee neg- 
ligently fell from a stack of boxes,“* compensation was awarded. 
The court simply stated in a recent case, “poor judgment or negli- 
gence does not preclude an employee from benefits of the Work- 
men’s Compensation Act.’*5 Moreover, a statutory violation by 
the employee does not take him out of the act. In one case** the 
employee was injured while relieving himself from the running 
board of a moving truck and recovered. 

Notwithstanding the fact that the employee was not actually 
performing manual labor for his employer’s direct benefit at the 
time of his injury, he is nevertheless awarded compensation where 
he is performing an act reasonably necessary to his personal com- 
fort, irrespective of carelessness on his part, provided only that the 
accident occurs on the premises during regularly constituted work- 
ing hours. If the accident occurs on premises while outside the 
regularly constituted working hours, compensation may be awarded 
under the going and coming rule. 


The mine run cases present few problems in practice; however, 





“ Milwaukee Elec. Ry. & Light Co. v. Industrial Comm'n, 212 Wis. 227, 247 
N.W. 841 (1933) pendien ih an employee who fell down stairs because of a heart 
attack, and Cutler-Hammer, Inc. v. Industrial Comm'n, 5 Wis.2d 247, 92 N.W.2d 
824 (1958) involved an apparently idiopathic fall as the employee walked to the 
time clock. 

“ American Motors Corp. v. Industrial Comm’n, 1 Wis.2d 261, 83 N.W.2d 714 
(1957); the claimant fell while preparing to return to work after a lunch-time 
nap. He recovered under the personal comfort doctrine, but the court noted 
that if he did not, he would have recovered under the going and coming rule as 
he was on the premises and was startii to go to work. There is earlier dictum 
pgm yer’s Mut. Liab. Ins. Co. v. Industrial Comm'n, 235 Wis. 270, 292 N.W. 
878 (1940) to the contrary. In that case — a nurse, was walking to morn- 
ing mass on the employer’s premises when injured, and she recovered. However, 
the court noted that if she were injured while attendi ve she would not have 


won. Apparen nal comfort is not spiritual 
=a -Bissell Lumber Co. v. Industrial Comm’n, 215 Wis. 99, 253 N.W. 793 
(1934) 


ee Iron Co. v. Industrial Comm’n, 160 Wis. 633, 152 N.W. 416 
(1915). 

“ American Motors Corp. v. Industrial Comm’n, note 41 supra. 

“Id. at 271, 83 N.W.2d at 720. 

“ Karlslyst v. Industrial Comm'n, 243 Wis. 612, 11 N.W.2d 179 (1943). Claimant 
violated Wis. Stat. § 85.39 (1942), which required a person to ride on motor 
vehicles only in places provided therefor. 





















































98 WISCONSIN LAW REVIEW [Vol. 1960 


the theoretical basis of the personal comfort doctrine does not 
square with the realities of the problem. While the benefit to the 
employer theory provides a convenient rationalization, the real 
reason is that a working man must live, and recognizing this, the 
employer has provided both physical conveniences and the oppor- 
tunity to enjoy their use. Modern industrial conditions provide 
the real basis for compensation and should be recognized. 


Orr THE PREMISES INJURY 


A majority of the courts, barring exceptional circumstances,*’ 
refuse to apply the personal comfort doctrine to off the premises 
injuries. This view is based upon the notion that the employee 
is not performing service for his employer,** and that the employer 
has no control over the employee.*® Although the going and com- 
ing rule is usually confined to injuries on the permises before or 
after working hours, the courts generally characterize injuries off 
the premises during working hours as falling within the limita- 
tions of this rule.*° 

Courts which follow the majority rule sustain awards for a 
variety of reasons. One significant fact is whether the employee 
continued to perform services for his employer in a direct sense. 
Minnesota, under a statute®? allowing recovery for certain off the 
premises injuries, has awarded compensation to a secretary who 
had her employer’s calls transferred to the restaurant in which 
she had her coffee because some benefit accrued to the employer.*? 
In a Michigan decision®* compensation was awarded where the 





Pore C.J.S. Workmen’s Compensation § 240 (1958) states the cases where the 

ae is injured going to or from meals are in “irreconcilable conflict” and 
$2 fT (a) states there is no general rule on off the premises compensability; Annot., 
N.C.C.A.3d 383 (1953) lists the cases. 

“This is true even where the off the premises break is of long custom and 
known to the employer. Callaghan v. Brown, 218 Minn. 440, 16 N.W. 2d 317 
(1944); 99 C.J.S. Workmen’s Compensation § 240 (1958). 

“ See the Michigan cases in note 19 supra. 

©] Larson, WoRKMEN’S COMPENSATION wi 21.23 (1952); 58 Am. Jur. Workmen’s 
Compensation § 228 yore 99 C.J.S. Workmen’s Compensation § 240 (1958); 
Annot., 141 A.L.R. 862 (1942); Wis. co § 102.03 (1) (c) (1957). 

5 MINN. STAT. § 176.011 (16) (1953), note 19 supra. 

™ Krause v. Swartwood, 174 Minn. 147, 218 N.W. 255, 57 A-L.R. 611 (1928). 
See also Locke v. County of Steele, 223 Minn. 464, 27 N.W.2d 285 (1947) (going 
to post office for employer’s mail during lunch hour); McBride v. ateees Cream- 
ery Ass'n, 228 Minn. 93, 36 N.W.2d 404 (1949) (truck driver sanding icy roads 
after working hours so that he could more easily drive the next morning). Spe- 
cial circumstances did not suffice in Schwartz v. Industrial Comm'n, 379 Ill. 139, 
39 N.E.2d 980 (1942) where the claimant also took his fiancee to the restaurant 
of her choice. 

® Anderson v. Kroger Grocery & Baking Co., $326 Mich. 429, 40 N.W2d 209 
(1949). The court was careful to point out that had he gone merely for a snack 
the decision would have been o no benefit would have accrued to 
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employee was hit by a car while crossing a road to a restaurant 
because he also performed a service for his employer in that he 
occasionally received a bread order from the cafe. And, where a 
night watchman in Georgia was murdered while having coffee in 
a restaurant next door to the premises, compensation was awarded 
because the court felt he could have watched the premises had he 
moved slightly from the stool on which he sat, and, incidentally, 
had he bothered to look.* 

Another factor which may influence the court is whether the 
employee acts at the direction of his employer. Consequently, a 
worker was allowed compensation for injuries sustained while 
crawling through a window in search of his lunch because his 
employer had ordered him to hurry and he was paid during his 
lunch hour.®> In at least one case compensation has been granted 
to an employee injured on train tracks located between the place 
of employment and a restaurant. This constituted an increased 
hazard of employment, and the employee’s acts in going for break- 
fast were not a deviation." 

The nature of the employment is also significant. Bus drivers 
who have no regular rest periods and who have no access to re- 
freshments in the conveyance have been compensated when they 
leave the bus for a snack,*’ or coffee.5* Truck drivers have been 
compensated while crossing the street for a snack*® or beer®® al- 
though road workers have had less success in crossing the road for 
a snack* or for a conversation with a friend.** When the worker 
is provided with adequate recreational facilities on the employer's 
premises, and the employee is injured while on a trip to other 





the employer. The case was decided before the recent amendment, note 19 
supra. 

“ United States Fid. & Guar. Co. v. Croft, 93 Ga. App. 114, 91 S.E.2d 110 (1955). 
It is suggested that the court reached the proper result, although on tenuous 
grounds. 

5 Shoemaker v. Snow Crop Marketers Division, 74 Idaho 151, 258 P.2d 760 
(1953). See also Ross v. Sunrise Food Exch., 273 App. Div. 838, 75 N.Y.S2d 897 
(3d Dep’t 1948). 

* Industrial Comm'n v. Henry, 124 Ohio St. 616, 180 N.E. 194 (1932). 

® Rainford v. Chicago City Ry., 289 Ill. 427, 124 N.E. 643 (1919). 

® City Bus Co. v. Lockhart, 204 Okla. 314, 229 P.2d 586 (1951). 

" Sztorc v. James H. Stansbury, Inc., 189 App. Div. 388, 179 N.Y. Supp. 586 
(3d Dep't 1919). 

“ Martin v. Lovibond & Sons, 7 B.W.C.C. 243 (1914). See also Tinsman Mfg. 
Co. v. Sparks, 211 Ark. 554, 201 S.W.2d 573 (1947), which contains an impressive 
review of the authorities on this general question 

Southern Sur. Co. v. Galloway, 89 Okla. 45, 218 Pac. 850 (1923). 

® Robinson v. State, 93 Conn. 49, 104 Atl. 491 (1918) (case remanded to deter- 
mine if crossing road interfered with claimant’s work). 
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recreational areas, compensation has been denied.* 

While those jurisdictions which adhere to the general rule that 
off the premises injuries are noncompensable will make an exten- 
sive effort to find facts which will take the case out of the rule, 
New York uses a simpler approach. There the going and coming 
rule is not applied nor are exceptional circumstances required; 
the question presented is purely one of deviation,“ and the in- 
jured employee may recover where his off the premises acts were 
consented to by his employer and the acts were reasonable. Thus, 
where the employee was injured®* or killed while getting a 
snack,** a newspaper,®* a haircut,*® or a pack of cigarettes,”® he 
has recovered compensation. The court deems the employment 
to be unbroken by such minor cessations,"* when the employee's 
act is reasonable.*? The New York courts consider the primary 
issue to be whether or not a brief departure from actual work is 
such an unreasonable act as to interrupt the employment. They 
usually answer the question in the negative: 





The departure of an employee for a matter of minutes from 
1 


~* Brown-Pacific-Maxon v. Pillsbury, 132 F. Supp. 421 (D.C. Cal. 1953). The 
claimant, a civilian worker on the military outpost of Guam, was injured when 
his jeep was struck by another jeep “driven by a drunken marine.” However, as 
it was 10 o’clock on a Y samday os and adequate facilities for recreation were 
available on the em wang oot oe 2 rans was denied. In Biagli v. 
United States, 115 F. (D.C. Cal. 1953) compensation was granted by the 
same court under simi circumstances, except the claimant was working just 
before the injury. 

“N.Y. WorkKMEN’s Comp. B 20D. Sas cnet “2 person .. . who is in 
Ne ee ee +s epi; premises .. . or in the course of his 
ance away from the plan 

Rucker v. Nassau-Beekman Realty Corp. 272 ta Div. 982, 73 N.YS.2d 275 
poke 1947) (fall on street during “relief ; Traynor v. Plattsburg 
Co-op. G.L-F. Serv., 2 AD2d 617, 151 N.YS Dep't = (denying 

common law action against co-employee because while returning from 

claimant was within course of em employment). Cf. Clark v. Voorhees, 231 N Y. 14, 
131 N.E. 553 (1921); Jamison v. N.Y. State Temporary Comm'n on Agriculture, 
308 N.Y. 683, 124 N.E. 2d 321 (1954). 


® Sullivan’s Estate v. Motor Realty » 272 App. Div. 986, 73 N.YS2d 276 
(3d ba te 1947) -_ by bus during pai ‘rest period). 
Sztorc v. James Stansbury, Inc., 189 App. Div. 388, 179 N.Y. ig: A 
1 v. 


(3d Dep’t 1919) (ruck, driver crossing road from truck to get a snack) 

Fair Shoe Repair, a aan. Div. 800, 55 N.YS2d 1 (3d Dep’t 1945) Crandwich- 
board” advertiser injured in fall on street while walking to restaurant for ager 4 
Bodensky v. or wa Inc., 5 A.D.2d 733, 168 N.Y.S.2d 908 (3d Dep’t 1957) ( 


during rest 
a hedtelds: Boulevard Gardens Housing Corp., 4 A.D.2d 906, 167 N.Y.S.2d 59 
m Camp Shows, Inc., 272 App. Div. 980, 72 N.YS.2d 681 (3d Dep’t 
* Richards v. Creamer, 267 App. Div. 928, 46 N.Y.S.2d 769 oe hee} pis g 
™ Ca v. Dep't of Taxat & Fin., 2 AD.2d 91, 153 N.YS2d 738 (3d 


Davis Newsweek — ata Div. 502, 111 N.Y.S.2d 228 (3d Dep't 
1952) (reporter swimming in hotel pool preparatory to writing an article). 
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the premises where he works to satisfy a personal desire, such 
as to get a cup of coffee or a newspaper, especially when it 
becomes a custom within the knowledge of the employer, 
should not be held under working conditions as they exist 
today to constitute a separation from employment. The 
Workmen's Compensation Law should be liberally construed 
and the protection extended to an employee should not be 
voided for light and trivial causes. Its application within 
reasonable limits should be construed in consonance with 
realistic working habits and conditions that are commonly 
known to exist." 


Wisconsin had denied compensation for off the premises injury" 
until Krause v. Western Cas. & Sur. Co."* The case involved an 
employee who was injured while riding in his employer’s car, at 
the request of his employer, to a restaurant for coffee. The rest 
period occurred during Krause’s regular working hours and his 
pay was not reduced. The issue presented was whether or not such 
an injury was compensable so as to bring it within the insurance 
policy’s exclusion of industrial accidents. The answer to this ques- 
tion depended on whether Krause had deviated from his employ- 
ment; but, before the court could answer this question, it had 
to find that Krause was within the course of his employment. This 
was done by applying the going and coming rule; under this rule 
an employee injured off the premises may recover, notwithstanding 





® Redfield v. Boulevard Gardens Housing Corp., 4 A.D.2d 906, 907, 167 N.Y.S.2d 
59, 61 (3d Dep’t 1957). 

™ One case, Monroe County v. Industrial Comm'n, 184 Wis. 32, 198 N.W. 597 
(1924), awarded compensation for off the premises injury under extremely 
unusual circumstances. The employee was required to walk between his ooner. 
ment and a county-supplied dining hall over a vacant lot. These acts were he 
to be reasonably necessary to his personal comfort; he had to eat and he also had 
to go between the two areas because his employer had placed the dining hall so 
as to require it. It is interesting to note that the court did not mention the 
going and coming rule and only on the premises personal comfort cases 
to support its decision. 

Under Wis. Stat. § 102.03(1) (1957) several well-defined off the premises 
injuries may be compensable. The most important of these extends compen- 
sation to those workers whose employment requires them to travel. Several cases 
cited in American Motors Corp. v. Industrial Comm’n, 1 Wis.2d 261, 266-67, 
83 N.W.2d 714, 717 (1957) to support the personal comfort doctrine are actually 
to be treated under this section. Among them are: Schroeder & Daly Co. v. Indus- 
trial Comm'n, 169 Wis. 567, 173 N.W. 328 (1919); United States Cas. Co. v. 
Superior Hardware Co., 175 Wis. 162, 184 N.W. er Ager Mfg Co. v. 
Industrial Comm'n, 192 Wis. 362, 212 N.W. 641 (1 " under the above 
section firemen are covered when ee es outside their territory, and 
Andreski v. Industrial Comm'n, 261 Wis. 234, 52 N.W.2d 135 (1952) seems to 
grant the same coverage to police officers. Other exceptions ided for in the 
costian aoe whose the amalayee io, laiobad while perfo: services for his 
employer on a third person’s premisés, and where the employee is injured in 
the “immediate vicinity” of his employer’s premises as a result of an occurrence 


™3 Wis.2d 61, 87 N.W.2d 875 (1958). 































. 













LN A AT OY IRE 























102 WISCONSIN LAW REVIEW [Vol. 1960 


the apparent statutory limitation to on the premises injury, if the 
employer either pays wages on a portal to portal basis, or pays the 
actual cost of transportation.”* As Krause was paid for his time 
and as his employer supplied the conveyance, Krause was within 
the course of his employment, and the court then applied the per- 
sonal comfort doctrine to show that he had not deviated. The 
reason was that his act for his personal comfort was “incidental to, 
and not wholly apart from, the employment.”"* Thus, the insur- 
ance company was not liable for Krause’s injury because it was 
compensable under the Workmen’s Compensation Act. 

The Krause case is important for several reasons. First, it re- 
affirmed the modern Wisconsin view that on the premises injuries 
are compensable even though the employee is not “actually wield- 
ing a hammer or a saw at the time of injury” where he is perform- 
ing acts which minister to his personal well-being. The decision 
makes unnecessary the various theories upon which compensation 
has rested in the past, such as hazard or contract of employment,’* 
because the personal comfort doctrine alone shows there has been 
no deviation. Second, the fictional and discredited’® test requiring 
the employer to control and direct the employee’s actions was re- 
jected. Third, the court reaffirmed the basic, although perhaps 
fictional, theory that the employee in ministering to his comfort 
benefits also his employer, and recognized that the benefit is pre- 
sumably just as great whether the acts are performed on the prem- 
ises or off.*° Finally, it must be noted that the court did not extend 





* Rock County v. Industrial Comm’n, 185 Wis. 134, 200 N.W. 657 (1924) (gas 
and oil furnished to fellow employee under employment contract and claimant 
was injured in this man’s car); Selmer v. Industrial Comm’n, 264 Wis. 295, 58 
N.W.2d 628 (1953) (driving home after work where employer had obligation to 
transport the or ae These cases follow the general rule, Annots., 10 A.L.R. 
169 (1921); 21 A.L.R. 1223 (1922); 24 A.L.R. 1233 (1923); 62 A.L.R. 1438 (1929); 
145 A.L.R. 1033 (1943). Interestingly enough, this rule was established in Eng- 
land in 1900. Holmes v. Great Northern Ry., 2 W.C.C. 19 (1900). 

Horowrtz, CurRENT TRENDS IN WORKMEN’S COMPENSATION 677-81 (1947) lists 
six exceptions to the rule, to wit: (1) employer owns or operates vehicle, or pays 
transportation costs under custom or contract; (2) employee subject to call; 
(3) employee who travels or is on special mission; (4) yo granted portal 
to portal pay; (5) employee on way home to perform further work for his 
employer; (6) employee must bring car to work for use there. Horowitz, at 
772, provides one further exception: where the off the premises injury has its 
inception on the premises. Many of these exceptions are included within the 
Wisconsin statutes, note 74 — 

™ Krause v. Western Cas. & Sur. Co., 3 Wis.2d 61, 73, 87 N.W.2d 875, 882 (1958). 

™ This is not to say that these theories might not be used today should the 
occasion arise; however, it seems logical that the personal comfort doctrine will 
cover most, if not all, situations discussed in the Comment. 

* Note 19 supra. 

” The court cites Thorton & McNiece, Torts, 32 N.Y.U. L. Rev. $12, 333 (1957), 
which discusses favorably — v. Dep’t of Taxation & Fin., 2 A.D.2d 91, 
153 N.YS.2d 738 (8d Dep’t 1956), an off the premises case. 
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the personal comfort doctrine per se beyond the employer's gates; 
the doctrine was used only as the test to determine deviation once 
the employee, off the premises, was found to be within the course 
of his employment by the application of the judicially recognized 
exceptions to the going and coming rule. This holding gave rise 
to several questions. If the going and coming rule was to be ap- 
plied, which exceptions to the rule would the court recognize? If 
the rule was applied, was not its restrictive nature contrary to the 
liberal nature of the Workmen’s Compensation Act, and, above 
all, was not this a failure of the court to recognize the modern 
industrial conditions surrounding a coffee break? 

These questions were answered by the court in Van Roy v. In- 
dustrial Comm’n,*' a case involving an employee, a road builder, 
who was injured when he left his employer’s premises to get a 
snack, having already eaten his lunch. Van Roy drove his own 
car to the nearest restaurant; he was paid for its use by a gasoline 
ration and paid for his time by his regular wages. He had his em- 
ployer’s consent to the excursion, and his employer had asked 
Van Roy to buy him a package of cigarettes. The court in award- 
ing compensation rejected the going and coming rule as controlling 
where the injury occurred during working hours and applied the 
test of reasonableness of the employee’s actions (the test primarily 
developed in New York).* 

The rejection of the going and coming rule clears up a primary 
difficulty of the Krause case, for under that case an injured em- 
ployee had to show that he came within the recognized exceptions 
to that rule and then show his acts did not constitute a deviation. 
Now, under the Van Roy case, the going and coming rule and the 
personal comfort doctrine are each given their separate and proper 
spheres; the going and coming rule applies only outside working 
hours®* while the personal comfort doctrine applies during the 
regular hours of employment.** Thus, injuries occurring during 
the noon hour and immediately before or after the working day 
must occur on the employer’s premises by statute. On the other 
hand, injuries occurring during working hours while the employee 
is off the premises on a brief rest period may or may not be com- 
pensable depending upon whether or not there was a deviation 





"5 Wis.2d 416, 92 N.W.2d 818 (1958). 

"See text accompanying notes 64 to 73 supra. 

"5 Wis.2d 416, 422, 92 N.W.2d 818, 821 (1958). 

“This resolves the difficulties of the text writers that the going and coming 
rule and the personal comfort doctrine are usually confused in their a 
See, e.g., 99 C.J.S. Workmen’s Compensation § 240 (1958). 
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from the employment. The test sanctioned by the Wisconsin 
Supreme Court is “whether, under all the citcumstances, the injury 
arose from something which was incident to the employment.’’* 

There is no deviation if the act is reasonably necessary to the 
employee's personal comfort, and the acts in the present case were 
held to be reasonable on the basis of the Krause case and the New 
York rule allowing a brief departure from the employment. This 
is especially true where the act sanctioned by the employer does 
not constitute a “separation” from the employment under present 
industrial conditions. Those peculiar facts which the Wisconsin 
court deemed important were that the employer had consented to 
the break and had not reduced the employee’s pay during the brief 
departure. That the employer had asked for cigarettes was not 
of “material importance” and the test of the employer’s supervision 
and control was again specifically rejected. The fact that in the 
Krause case the employee rode in the employer’s conveyance was 
held immaterial since the decision was broad enough to cover the 
case where the employee drove his own car. Significantly, the court 
in Van Roy did not mention a recognized exception to the going 
and coming rule that an injury is within the course of employment 
where the employer pays the cost of transportation, even though 
Van Roy received a gas ration for the use of his car. 


The Wisconsin Supreme Court has thus established the rule that 
an injury occurring off the premises during a brief break from 
the regular working hours, with the consent of the employer, is 
compensable under the personal comfort doctrine. The acts must 
be reasonably necessary to the employee’s health and comfort. Un- 
fortunately, the precedent cited by the court for the “incident to 
employment” test, University of Denver v. Nemeth,** cannot be 
said to be a personal comfort case; and, if it could be so construed, 
the injury did not occur off the employer’s premises. The case in- 
volved a football player whose athletic scholarship was augmented 
by giving him menial tasks around the school for a salary; the 
primary question presented was whether or not he was an em- 
ployee, which was answered in the positive. Thus, the injury 
which occurred on the football field during a practice session was 
compensable—not because the employee was performing acts 
which ministered to his personal comfort but because football play- 
ing was incidental to his employment; if he was not a good football 





"5 Wis2d 416, 420-21, 92 N.W.2d 818, 820 (1958), from University of 
= Nemeth, 127 Colo. 385, 391, 257 P.2d 423, 436 (1988), z 
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player he would not have been given his scholarship or his nominal 
duties. If this could be construed as a personal comfort case, which 
is doubtful in view of the fact that the scrimmage added neither 
to his health or comfort, it occurred on the employer's premises. 
This is especially true in view of the recent Wisconsin decision 
which suggested that the entire grounds of the University of Wis- 
consin might be considered the employer’s premises.** Archibald 
v. Ott,8* cited by the court, was also an on the premises case, in- 
volving the drinking of a jar of clear poison which the employee 
thought was water. New York should not provide a conclusive 
precedent for a Wisconsin decision because New York does not 
have a statutory going and coming rule, but it does have an express 
provision that an employee in the course of his employment may 
be compensated when injured off the premises.* 

This is not to say that precedent is lacking for the court’s deci- 
sion, or that the result is not the proper one. It is merely to suggest 
that the states, except New York, which have granted compensa- 
tion have done so only under circumstances which tend to show 
direct benefit to the employer, or where the employer ordered 
the acts.* 

These considerations would suggest that this extension is within 
the province of the legislature rather than that of the courts. But 
precedent is not lacking for an extension of the rule by judicial 
interpretation. Indeed, the various statements of the rule are 
broad enough to include off the premises injury as well as those 
occuiring on the premises. Thus, in early English®* and Amer- 
ican® decisions the rule is stated without reference to where the 
injury occurs. Surprisingly enough, precedent, based on a broad 
reading of the cases, is not lacking in Wisconsin. Monroe County 
v. Industrial Comm’n,® an off the premises case, was decided with- 
out reference to the going and coming rule and solely on personal 
comfort principles. Milwaukee Western Fuel Co. v. Industrial 
Comm’n* was decided on precisely the same reasoning used by 
the New York courts although the going and coming rule was in 
existence at that time.** The stated rule is broad enough to cover 
both on and off the premises cases: 


~* State v. Industrial Comm’n, 4 Wis.2d 472, (I 

"77 W.Va. 448, 87 S.E. 791, 1916D L.R.A. 1013 "ast6. 

” Note 64 su 

Supra at 100. 

_ cg v. Manchester Liners, 3 B.W.C.C. 527, 529-30 (1910). 
», Archibald v. Ott, note 88 su 

=i Wis. $2, 198 N.W. 597 -, 

159 Wis. 635, 150 N.W. 998 (1915) 

* Wis. Stat. § 2394—3 (2) (1915). 
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. . » he walked from his lunching place to the margin of the 
river and thence along a passageway between plaintiff's build- 
ing and the river’s edge, going toward a toilet which was for 
use by employees, and that he accidentally fell into the water 
before he arrived at the toilet. All the circumstances and facts 
tend to show that up to this time he expected to resume his 
work when lunching time had expired, and hence he was with- 
in the scope of his service when walking at this place. 


The result seems proper in view of the recent trends in the deci- 
sions. The basic goal of the Workmen’s Compensation Act is to 
publicly care for those who due to an unexpected and expensive 
injury are unable to care for themselves, and to have industry 
bear the risk of the injury occurring therein.** The Act is applied 
liberally so as to benefit the injured workman. These considera- 
tions indicate that the Act should be extended to cover all cases 
where the employee on a regular and approved coffee break is in- 
jured, whether on the premises or off, assuming always that his acts 
are not such a flagrant disregard of his rest period privilege as to 
constitute a deviation. Indeed, there is an increasing trend in the 
decisions toward this conclusion as is evident from the cases to 
which reference has been made. 

In addition to this trend, two others are receiving increased 
judicial attention. First, there is an increasing tendency of the 
courts to recognize the modern industrial realities involved in any 
consideration of the personal comfort doctrine. Employers have 
recognized the need for a brief rest period during the work day 
and have provided accordingly. Courts, especially in New York, 
have relied on this consideration to such an extent that the deci- 
sions appear to be based primarily upon the commercial phenom- 
enon of the coffee break,®® and at least one federal court has taken 
judicial notice of its widespread use. While Wisconsin has not 
rested its decisions on this consideration, it has cited New York 
cases so holding with approval.’ In any event, evidence of wide- 
spread use of the coffee break in Wisconsin would bear on the 





* 159 Wis. 635, 642, 150 N.W. 998, 999-1000 (1915). 
See dissenting opinion of Smith, J., in Salmon v. Bagley Laundry Co., 344 
Mich. 471, 475-92, 74 N.W.2d 1, 3-11 (1955); Cranston v. Industrial Comm’n, 
246 Wis. 287, 290, 16 N.W.2d 865, 866 (1944). 

* See, e.g., Kimberly-Clark Co. v. Industrial Comm’n, 187 Wis. 53, 203 N.W. 
737 (1925); American Motors Corp. v. Industrial Comm'n, 1 Wis2d 261, 83 
N.W.2d 714 (1957). 

* Redfield v. Boulevard Gardens Housing Corp., 4 A.D.2d 906, 167 N.Y.5.2d 59 
Gd Dep’t rg Bodensky v. Royaltone, Inc., 5 A.D.2d 733, 168 N.Y.S.2d 908 
( 1 . ‘ ; 
=» Mischell v. Greinetz, 235 F.2d 621, 625 (10th Cir. 1956). , 
™ Van Roy v. Industrial Comm'n, 5 Wis.2d 416, 424, 92 N.W.2d 818, 822 (1958) 
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question of the employer's consent to the acts and also on the 
reasonableness of the employee’s actions. 

Second, there is widespread recognition of the benefit to the 
employer rationalization, as in the on the premises cases. While, 
as has been suggested, this theory is perhaps only another way of 
saying the employee’s acts were reasonable,’ the rationalization is 
undoubtedly founded on fact, and there can be no logical distinc- 
tion between the benefit an employer receives from an off the 
premises rest period. The theory has found support in recent 
Wisconsin decisions,’ those of other jurisdictions,°* and has even 
supported an order requiring an employer to pay his employees 
during their rest periods. A court summarizes: 

We may well take judicial knowledge of the fact . . . that 
coffee breaks or short rest periods are = ae becoming an 
accepted part of employment generally. ile no doubt they 
are beneficial to the employees, they are — beneficial to 
the employer in that they promote more efficiency and result 
in a greater output, and that this increased production is one 
of the primary factors, if not the pee. factor, which leads 
the employer to institute such break periods. 


CONCLUSION 


Insofar as on the premises injuries are concerned, an employee, 
injured while he is not actually “wielding a hammer or a saw,” 
may nevertheless be compensated if he was performing acts which 
reasonably ministered to his personal comfort. Compensation under 
such circumstances has been limited to “reasonable” acts, to actions 
which bear some relation to the employment, so that it cannot be 
said the employee was acting for his own purpose, and, generally, 
to on the premises injury. 

Recently, however, New York and Wisconsin have begun an 
expansion of the doctrine to the field of off the premises injury. 
In both jurisdictions, whether an injury is compensable depends 
on whether or not the acts were of such a nature as to constitute 
merely a brief departure from the actual employment (a departure, 
however, which does not amount to a deviation because the em- 





% Supra at 98. 


% American Motors Corp. v. Industrial Comm’n, 1 Wis.2d 261, 271, 83 N.W.2d 
714, 719-20 (1957); Krause v. Western Cas. & Sur. Co., 3 Wis.2d 61, 73, 87 N.W.2d 
875, 882 (1958). 

™ Earnshaw v. Lahchashiré & Yorkshire Ry., 5 W.C.C. 28, 29 (1903); Davis v. 
arg Magazine, 279 App. Div. -502, 1 N.YS2d ate 230 (3d: Dep't 


“8 Mitchell v. Greinetz, 235 F2d 621 (loth Cir. 1956). 
™ Id: at 625. 
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ployee is furthering his personal comfort and also his employer's 
interests). Thus, the claimant must show that his actions were 
reasonably necessary to his comfort, both physical and intellectual. 
He must also show that his acts were “incident” to his employment. 

Facts which favorably bear on this question may be summarized 
from the cases. Notwithstanding that the majority of decisions 
hold that pay is immaterial to compensation, the Wisconsin Su- 
preme Court has found it important, probably to separate the 
spheres of the personal comfort doctrine applying during working 
hours: and the going and coming rule applying outside of working 
hours. The employee must also show that his employer consented 
to the rest period, but whether or not the employer controlled or 
directed the employee is immaterial. The issue of consent raises 
no problems in the usual case where a regularly constituted break 
is involved; it is significant to note that both Krause and Van Roy 
involved an irregular break. Also there is no problem where the 
employer, even without a regular break, gives his express consent 
to the venture, as occurred in both Krause and Van Roy. It seems 
that consent may also be implied from the circumstances of the 
case, as where there is a long custom of rest periods to which the 
employer has not objected. The consent issue also bears on the 
problem of prohibited acts. The employee may not recover where 
his employer has prohibited the taking of a rest period or prohib- 
ited certain acts during the break for he has not consented, and 
under such circumstances the act could not be considered reason- 
able. The reasonableness of the employee’s departure from his 
actual work also bears on the question. Thus, whether the em- 
ployer provides recreational facilities on his premises may be an 
important factor in determining whether the employee who goes 
elsewhere for his comfort may recover. The length of time which 
the employee takes and the distance he goes are also important; 
but whether he goes in his own car or his employer’s is immaterial, 
as is the possible fact that his transportation is paid by his employer. 

It is evident from the above considerations that each case must 
stand on its own merits. The Wisconsin Supreme Court in the 
Van Roy case has recognized that the facts of one case will not 
constitute, per se, the only facts upon which compensation can 
be granted. The court held: 


We do not consider it would be appropriate for us in this 
case to attempt to establish a line of arcation and declare 
that all trips by an employee off the premises of the employer 
for the puipose of thinbertinig to his Goaniest 00: the job, which 
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fall within a certain area of space or time, arise out of the 
employment and that those which extend beyond such boun- 
dary line do not. It would be extremely difficult to draw such 
a line because the space and time element would necessarily 
have to be different with respect to an employment in a rural 
area as distinguished from an urban one.’% 


Tuomas A. CLEMONS 





5 Wis.2d 416, 425-26, 92 N.W.2d 818, 823. 



















Comment 


WISCONSIN LAW RELATING TO PROTECTION OF 
THE FAMILY ON DEATH OF THE PROPERTY OWNER* 


Material provision for the family of a decedent has always been 
a matter of social concern in the American legal system. The legal 
system exerts its pressure by facilitating legal devices such as the 
trust by which the individual may set up protection for his family, 
and by restricting both the individual and his creditors in order 
to insure some minimum protection for the family out of the estate. 
Lawmakers, in drafting family protection laws, are confronted 
with the problem of striking a.balance between at least three 
major interests in society: (1) the individual’s freedom to dispose 
of his wealth; (2) the family’s claim to support; and (3) the 
creditor's claim. 

This Comment deals with the Wisconsin law protecting the 
family of a decedent. First, a composite of present Wisconsin law 
on family protection will be presented, with some reference to 
ownership practices and nonprobate assets. In addition, the growth 
of the present Wisconsin statutory law will be traced. Second, areas 
of Wisconsin law which are in need of clarification and revision 
will be considered and possible alternatives offered. 


WISCONSIN STATUTORY PATTERN 


Present Wisconsin Law 
Protection of the Widow 


The Home. The primary aim of the homestead descent statute 
in Wisconsin’ is the preservation of the home as a family institu- 
tion. In the event of intestacy the widow receives the home in fee 
if there are no issue; if there are issue the widow receives a life 
estate defeasible upon remarriage, with remainder to the issue.* 
There is no dower in the homestead.* If the husband attempts to 
dispose of the home by will the widow may elect a life estate de- 





*This Comment was the result of a study conducted under the supervision of 
Prof. Richard W. Effland. The material was prepared by the following members 
of the Wisconsin Law Review: William F. Hoefs, Lee M. Modjeska, Sam J. Recht, 
and Andre M. Saltoun. 

* Wis. Stat. § 237.02 (1957). 

* Ibid. 

* Wis. Stat. § 233.01 (1957). Wis. Laws 1959, ch. 268 amends this section and 
ee ee ee the dower right in the 
event 
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feasible upon remarriage.* No disposition of the home during life- 
time is effective without the wife’s consent.® 

Other Realty. As to other realty the widow is entitled to a fee 
of one-third “of all the lands whereof her husband was seized of 
an estate of inheritance at any time during the marriage.”* How- 
ever, if there are no children, and the husband dies intestate, she 
receives all of the land in fee under the descent statute.’ If the 
husband leaves a will, she must elect to take either the provision 
made for her by the will, or the statutory share set forth in section 
233.14 which, as to nonhomestead realty, gives her dower. 


Personalty. When the husband dies possessed of any personal 
estate, whether disposed of by will or not, an allowance is provided® 
for the widow from such estate. The widow is allowed the hus- 
band’s apparel and ornaments, unless these items have been specifi- 
cally bequeathed by him, and also the furniture, provisions, and 
personal property selected by her not exceeding $400.° The widow 
is given, in addition, a reasonable allowance as is adjudged neces- 
sary for her maintenance during administration of the estate. 
Upon termination of administration the court may assign an addi- 
tional amount up to $2,000.11 The widow’s allowances may be 
allotted from the personal estate, or the real estate, or both.’ 

As to the balance of personal property her rights come under 
the distribution of personalty statute. This statute provides that 
the widow shall be entitled to one-third of the net personal prop- 
erty not disposed of by the will of the husband, if he leaves two 
or more children. If he leaves only one child she takes one-half 
of the net personal property. If deceased had no issue the widow 
takes the entire net personal estate.1* If the husband leaves a will 
and the widow elects to take her statutory share, she is entitled to 
only one-third of the net personal estate.’ 


Protection of Children 


If a parent dies intestate, children take under the statutes of 





* Wis. STAT. § 233.14 (1957). 

* Wis. Stat. § 235.01 (2) (1957). 
* Wis, Stat. § 23301 (1957). 
™Wis. Stat. § 237.01 1957). 
* Wis. Stat. fsisis a) (ss7. 
* Wis. STAT. § 313.15 (1) Nee . 
» Wis. STAT. § 313.15 (2) (1957). 


(1957) 
* Wis. Stat. § 313.15 7 (a) (1957). 
* Wis. Stat. § 313.15 (2) (1957). 
* Wis. Stat. § 318.01 (1) (1957). 
* Wis. Stat. § 233.14 (1957). 
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descent and distribution.** Protection of the child against unfavor- 
able testamentary disposition by a parent rests largely in a number 
of negative doctrines applicable only in a few extreme cases: (1) 
statutes provide a share for the child omitted by mistake** or born 
after execution of a will which fails to manifest an intent to ex- 
clude such child;*" (2) marriage and birth of issue after execution 
of a will operate as revocation by operation of law," thus giving 
the child a share under the statutes of descent and distribution; 
(3) inadequate provision for children is a factor from which an 
inference of undue influence could be drawn in a will contest.*® 
Minor children are allotted a support allowance during probate, 
a limited selection of personal property, and a proportion of the 
terminal support allowance out of a decedent’s estate. Aside from 
these allowances provisions, our statutory law presents the anomaly 
of a parent’s duty to support which ends with death. However, the 
recent case of Caldwell v. Caldwell** provides that a court may, as 
part of a support order, require a father to set up a trust which 
would protect the minor until majority in the event of the father’s 
death. 


Protection of the Widower 


Like the widow, a widower may be entitled to homestead rights,** 
namely, a life estate until death or remarriage. Such rights are 
restricted to cases where the wife dies intestate, since the husband 
has no elective rights in the homestead. The widower’s curtesy 
right consists of a fee in one-third of all nonhomestead land, of 
which the wife died seized of an estate of inheritance and which 
was not disposed of by her will.** Effective July 1, 1961, the law 
will provide a curtesy right even though the wife attempts to 
dispose of her lands by will. However, the 1961 change does not 
apply to the homestead, which will still be devisable by the wife’s 
will, nor to her personal property. The husband’s share in the net 
personal estate of his deceased spouse is identical to that given the 
widow under the distribution statute.2* However, he has no elec- 





* Wis. Stat. § 237.01 (1957). 

* Wis. Stat. § 238.11 (1957). 

* Wis. Stat. § 238.10 (1957). 

* Wis. Stat. § 238.14 (1957). 

*See Will of Skrinsrud, 158 Wis. 142, 147 N.W. 370 (1914); Will of Schaefer, 
207 Wis. 404, 241 N.W. 382 (1932). 

* Wis. Stat. §313.15 (3), (6) Se (lees as amended, Wis. Laws 1959, ch. 265. 

™5 Wis.2d 146, 92 N.W2d 356 958). 

= Wis. Stat. § 237.02 (1957). 

* Wis. Stat. § 233.23 ase > amended, Wis. Laws 1959, ch. 165. 

™* Wis. Stat. § 318.01 (1) (1 
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tive right if the deceased spouse devises the personal property. No 
allowances are provided for the husband during administration of 
his wife’s estate, nor is he entitled to any of her personal effects. 


Protection from Creditors 


The homestead is exempt from claims of unsecured creditors to 
the amount of $10,000.7° In the past, if the value of the homestead 
exceeded $5,000, the homestead could be sold in order to satisfy 
the claims of creditors. In 1957, however, a sentence was added to 
section 316.01 which could conceivably be construed as requiring 
consent of the widow to sale of a homestead even where it exceeds 
the exemption. This problem was rectified by the recent rewriting 
of the section.” 

It is clear from the statutes that the security interests of certain 
mortgages are protected.27 The legislature has not expressly indi- 
cated whether dower rights are free from the claims of unsecured 
creditors. This question was settled, however, in Melms v. Pabst 
Brewing Co.?* wherein the widow was assigned her dower free from 
the unsecured claims of creditors of the estate. The husband’s right 
of curtesy, on the other hand, is subject to claims of the wife's 
creditors, whether secured or not.?® While allowances to the widow 
and minor children come ahead of unsecured creditors, other per- 
sonalty is subject to the claims of creditors.*° 


Individual and Group Provisions for the Family 


Most individuals make far greater provision for their dependents 
than the law requires. Our legal system encourages and facilitates 
this in a variety of ways. The most striking inducement is the 
estate and inheritance tax structure, with the federal marital de- 
duction and the Wisconsin inheritance tax exemptions. Further- 
more, persons either as individuals or as members of groups, de- 
siring to provide maximum protection for their families, may re- 
sort to several legally sanctioned kinds of property holdings. 

Joint Tenancy. A majority of the homes in Wisconsin are 
probably owned by husband and wife in joint tenancy; in addition, 
other realty and personalty is owned by married couples in joint 
form with right of survivorship. This form of ownership not only 





* Wis. STAT. ; 272.20 (1) (1957), as amended, Wis. Laws 1959, ch. 248. 
* Wis. Laws 1959, ch. 450. 

* Wis. STAT. §§ 233.04-.07 (1957). 

*93 Wis. 140, 66 N.W. 244 co. 

* Schmidt v. Raymond, 148 Wis. 271, 134 N.W. 362 (1912). 

” Wis. Stat. § 313.15 (5) (1957). 
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serves as a means of assuring title for the survivor, sometimes with- 
out the delay of probate, but also insulates against the claims of 
unsecured creditors not pressed during lifetime of a decedent." 
Thus, joint property may constitute an additional exemption from 
creditors. 

Life Insurance. Life insurance is favorably sanctioned by both 
legislation and judicial rulings. It provides an estate asset, pro- 
tecting against premature death. Policy proceeds can be made 
available to family members named as beneficiaries and are pay- 
able directly to them without the necessity of court proceedings. 
A lump sum settlement can therefore be provided to tide the family 
over the emergency period following death, like the widow’s allow- 
ance set by the probate court. Or the proceeds can be left with the 
insurance company under a settlement option which best suits the 
needs of the beneficiaries, thereby preventing dissipation of funds 
and providing additional income through the interest payable 
under such options. The extent to which creditors of the insured 
can reach the proceeds is generally limited. The proceeds can be 
protected against the creditors of the beneficiaries by appropriate 
policy provisions. Some measure of tax exemption further encour- 
ages life insurance in Wisconsin.** 

Trusts. The husband can establish trusts for his wife and chil- 
dren either during his lifetime or by his will. A trust offers numer- 
ous protective features: (1) provision for expert management, re- 
lieving the family of the responsibility .nd risks attendant on in- 
vestment; (2) independent judgment by the trustee in the exercise 
of discretionary powers to determine how much income or prin- 
cipal should be made available to the family in the light of its 
current and future needs; and (3) protection against the bene- 
ficiary’s creditors through various types of spendthrift provisions. 
In addition, the living trust set up by the husband, although sub- 
ject to the claims of his creditors, assures a flow of income uninter- 
rupted by his death. 

Death Benefits Under Group Plans. Death benefits are frequent- 
ly provided by employer-contributed plans for executives and other 
employees. For tax reasons these plans have sometimes specified 
certain restricted classes of dependents as beneficiaries and afford 
the employee no power of designation. Often, however, the em- 
ployee has power to designate the beneficiaries entitled to any pay- 
ments accruing at his death. 








™ Musa v. Ike & Kolhaus Co., 224 Wis. 432, 272 N.W. 657 (1937). 
* Wis. Stat. § 72.01 (7) (b) (1957). 
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This brief summary indicates that the law not only sets mini- 
mum safeguards for family protection but also encourages and 
facilitates forms of ownership which go beyond this minimum. 
Any assessment of the amount of protection afforded the family 
must necessarily take these features into account. 


Statutory Growth of Present Wisconsin Law 


The purpose of this section is to trace briefly the development 
and growth of the Wisconsin law regarding protection and to indi- 
cate any trends evidenced in the statutes. This summary is neces- 
sary to understand the present protective coverage and to make 
suggested change and revision more meaningful. 


Dower 


The original dower provisions were enacted in 1849;%* few major 
changes have been made. The most important change in dower 
itself occurred in 1921 when the legislature changed dower from 
a life estate to a fee simple.** This change was the culmination of 
a trend to increase the protection afforded to the surviving widow. 
This trend can best be seen be an analysis of the widow’s elective 
rights. 

The original elective pattern provided the widow with a choice 
between either jointure, pecuniary provision, a provision in the 
will, or her dower, which at that time was a life estate.*> In 1877, 
the legislature provided that the widow’s election could be made 
among jointure, pecuniary provision or provision in the will, and 
a specially provided statutory share.** This statutory share included 
the same dower in her husband’s lands, the same rights to the home- 
stead, and the same share of his personal estate as if he had died 
intestate. Her share in personalty, however, was not to exceed one- 
third of his net personal estate. This was a substantial increase 
over the previous limitation of dower only. It should be noted 
that at common law the widow took no share in the personal estate 
of her husband in the event he disinherited her. 

In 1893, the present version of section 233.14 was enacted and 
the widow’s statutory share was modified.** This restricted her 
share in the homestead to a life estate until death or remarriage. 
Quite possibly this was merely a correction of a legislative over- 





* Wis. Rev. Stat. ch. 62 (1849). 

™* Wis. Laws 1921, ch. 99. 

* Wis. Rev. Stat. ch. 62, §§ 17, 18 (1849). 
* Wis. Laws 1877, ch. 106. 

* Wis. Laws 1893, ch. 75. 
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sight.** Also, to counteract a case law ruling,*® the provision was 
added to the statute“ that if nothing is given to the widow in her 
husband's will, she shall, without doing any act on her part, be 
entitled to the statutory share.** 

Section 233.15 was enacted in 1903 to secure the right of election 
for an incompetent widow and to preserve the right of election 
for the estate of a widow who dies within the elective period not 
having exercised such election.*? This statute resulted in a reversal 
of previous case law which held that the right of election is per- 
sonal and can be exercised only by the widow.** This statute, 
therefore, has enlarged and expanded the protection given the 
widow; her minor children, her creditors, and her collateral heirs. 


Curtesy and Other Rights of the Husband to the Wife’s Property 


In 1849, a curtesy right was provided for the husband.** It dif- 
fered from the common law right in that no birth of issue was re- 
quired and the right was contingent upon the nonexistence of issue 
by a previous marriage of the wife. The passage of the Married 
Women’s Act in 1850 and subsequent judicial construction“ 
limited curtesy to a life estate in the lands of which the wife died 
intestate. In 1878, the legislature amended the statute so that it 
expressly reflected this judicial construction.‘ The statute re- 
mained unchanged until 1943 when curtesy was enlarged to a one- 
third interest in fee in the lands of which the wife died intestate.** 
In 1947, the limitation which denied curtesy as to lands descending 
to issue of a prior marriage was eliminated.*® A clause was added 
to provide that there would be no curtesy in the homestead. A 
revision of the curtesy statute is scheduled to go into effect on July 
1, 1961, whereby the husband will be given a one-third interest in 





* Wis. Laws 1882, ch. 265. 
* Church v. McLaren, 85 Wis. 122, 55 N.W. 152 (1893). 
“ Wis. Laws 1895, ch. 123. 
“ Wis. Stat. § 233.14 (1957). 
“ Wis. Laws 1903, ch. 264; Wis. Laws 1913, ch. 394. 
“Van Steenwyck v. Washburn, 59 Wis. 483, 17 N.W. 289 (1884); Ludington v. 
Patton, 111 Wis. 208, 86 N.W. 571 (1901). 
“Wis. Rev. Stat. ch. 62, § 30 (1849). 
“ Wis. Rev. Stat. ch. 95 (1858). 
aan” v. Smith, 14 Wis. 360 (1861); Oatman v. Goodrich, 15 Wis. 589 
“ Wis. Rev. Stat. ch. 98, § 2180 (1878). 
* Wis. Laws 1943, ch. 316. 
* Wis. Laws 1947, ch. 871. An exception providin ights in th 
" , ch. 371, ion provi 
of sale of the homestead was eliminated by Wis. rp 1959, 2h, 968, rae 
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fee in all nonhomestead lands of which the spouse died seized, 
whether disposed of by will or not.® 

Although the right of curtesy has never equaled the common law 
right, there does seem to be a slight trend toward treating the 
husband and wife alike, by equalizing the estates of curtesy and 
dower.*? The best indication of this trend was the 1943 amendment 
to section 318.01.5° This amendment gave the husband a share in 
the wife’s intestate personalty even where there was issue and 
provided for descent of the homestead to the widower. 

As indicated above there is no curtesy right in homestead prop- 
erty. The widower is entitled to homestead rights only if the 
homestead descends to him under section 237.02. Since there is 
no statute comparable to section 233.14 by which a widower can 
elect to take against the will and thereby receive his homestead 
rights, he will take an interest in the homestead only if the spouse 
dies intestate as to it. 


CONSIDERATION OF PROBLEMS UNDER WISCONSIN LAW 


The crucial statutes in the Wisconsin pattern of family protec- 
tion legislation are sections 233.13 and 233.14. These statutes pre- 
scribe the election procedure used by a widow who elects to take 
against her husband’s will. These statutes are the focal point of a 
fundamental policy problem inherent in the law of family protec- 
tion. On the one hand; the right of election gives the widow an 
opportunity to protect herself upon the death of her husband; the 
policy here is to protect the living. Because she can claim a share 
of his estate, the state is protected to the extent that the surviving 
widow is not forced to resort to a welfare agency. On the other 
hand, the very purpose of these statutes restricts the right of a 
testator to dispose of his property as he sees fit. While the existence 
of these statutory sections sufficiently indicates a legislative choice 
of the family protection policy, a number of problems have arisen 
in their application. In certain problem areas the widow's rights 
have been curtailed, while in other areas the rights of the widow 
have been stressed. 


Share in the Intestate Property 
In Chapman v. Chapman*® the court held that if a widow elects 








™ Wis. Laws 1957, ch. 210. 
® Dower still gives the wife an inchoate interest. Ws. Stat. § 233.01 (1957). 


* Wis. Laws 1943, ch. 316, § 4. 
“ Wis. STAT. § 233.23 (1957). 
* 128 Wis. 413, 107 N.W. (1906). 
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to take under the will she is precluded from sharing in any inte- 
state residue of the property.** In Will of Uihlein*® the court con- 
sidered the related problem of the widow’s rights in the intestate 
property if she elects to take against the will. The court held that 
the widow’s statutory share is exclusive. In other words, if she 
elects to take under the law or under the will she does not take 
any additional share in any remaining portion of the estate which 
may be left undisposed. This is true even if she is the sole heir 
at law and next of kin of the deceased. By making the widow’s 
election exclusive the court is restricting the protection granted 
her. If the legislative intent is to protect the surviving widow, 
there seems to be no valid reason why she should not be entitled to 
any intestate share in the residue, especially if she is the sole heir. 


Jointure, Pecuniary Provision and Postnuptial 
Agreement as a Bar to Dower 


Under Wisconsin law it is clear that a woman may bar her dower 
rights by acceptance of a jointure, consisting of an estate for life 
at least, before the marriage.** The statutes specify the manner in 
which she shall express her assent.5® Section 233.09 is basically a 
restatement of the common law requirement for jointure settle- 
ment sufficient to bar dower and indicates a policy of free determi- 
nation of property disposition by a husband and wife, within min- 
imum safeguards imposed by the law. 

The statutes then provide, however, that “any pecuniary provi- 
sion” settled on the wife before the marriage with her assent shall 
bar her right to dower.*° The Wisconsin Supreme Court has held 





* The court in this case relied upon Hardy v. Scales, 54 Wis. 452, 11 N.W. 590 
1882). However, it seems the court may have based its reasoning upon Wis. 
Rev. Stat. §§ 2171-72 (1898) which provided that the widow was not entitled to 
both unless it plainly appeared by the will to be so intended by the testator. In 
other words the widow’s choice is exclusive. 
264 Wis. 362, 59 N.W.2d 641 (1953). 
* Wis. Stat. § 233.09 (1957) reads: 
“A woman may be barred of her dower in all the lands of her husband by 
jointure settled on her with her assent before the marriage, provided such 
Jointure consists of a freehold estate in lands for the life of the wife at least 
to take effect in possession or profit before or immediately on the death of 
the husband.” 
” Wis. Star. § 233.10 (1957) reads: 
“Such assent shall be expressed, if the woman be of full age, by her becoming 
a party to the conveyance by which it is settled, and if she be under age, by 
her joining with her father or guardian in such conveyance.” 
© Wis. Stat. § 233.11 (1957) reads: 
“Any pecuniary provision that shall be made for the benefit of an intended 
wife and in lieu of dower shall, if assented to as provided in section 233.10, 
bar her right of dower in all the lands of her husband.” 
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that this section does not require consideration of the adequacy of 
the provisions made for his wife’s support, and anything of value 
satisfies the requirement.*t If any pecuniary provision, therefore, 
regardless of value is sufficient to bar dower, then this section thus 
construed seems to conflict with the safeguards embodied in section 
233.09. This latter construction indicates a policy of complete 
freedom between husband and wife in property settlements made 
before marriage. 

Antenuptial agreements date to an era of social customs distinct 
from those of today, antiquated for the most part in relation to 
the marriage procedure of modern society. Realistically, it is only 
after marriage that the husband and wife become concerned about 
property, and it is here that the present law fails completely. 

The statute states, in the case of any pecuniary or property 
settlement entered into between husband and wife during the mar- 
riage, that the widow shall later be entitled to an election whereby 
she may waive the settlement provisions and claim her statutory 
share of the estate.*? Despite the election given by statute, how- 
ever, the court in Estate of Nickolay** has denied such elective right 
and upheld the binding validity of a postnuptial agreement. The 
Nickolay case involved a postnuptial agreement entered into the 
day following the marriage whereby the wife agreed to accept five 
hundred dollars in full payment and discharge of all claims she 
might have to dower, widow’s allowance and homestead rights. 
The court reasoned that since the legislature had given married 
women individual rights the same as unmarried women, sound 
public policy decreed that a married woman was competent to care 
for her own rights and contract with her husband regarding prop- 
erty as she sees fit. The court narrowed the decision slightly, per- 
haps, by saying: “Where both parties have property and the agree- 
ment provides that each shall retain the individual possession with 
all rights the same as if married, that is sufficient.”® 

The validity of the Nickolay contract was sustained on the basis 
of section 6.015, which gave women the free power to contract. 
Because there are a number of previous Wisconsin decisions which 





“ Bibelhausen v. Bibelhausen, 159 Wis. 365, 150 N.W. 516 (1915). 

* Wis. Stat. § 233.13 (1957) reads: 
“If any lands be devised to a woman or other provision be made for her in 
the will of her husband she shall make her election whether she will take 
the lands so devised or the provision so made or whether she will claim the 
share of his estate provided in section 233.14; but she shall not be entitled 
to both unless it plainly appears by the will to have been so intended by 
the testator.” 

© 249 Wis. 571, 25 N.W.2d 451 (1946). . 

“Id. at 574, 25 N.W.2d at 453. 
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expressly forbid this type of contract,*® and because no mention 
of these cases or of a relevant statutory section®* was made either 
in the briefs of counsel or in the court’s opinion, a closer exam- 
ination of the policy considerations underlying this decision is 
appropriate. 

Generally, the typical situation in which a postnuptial contract 
is used involves parties who have previously been married; each 
has children by a former marriage; at the time of their marriage 
each possesses real and personal property not acquired or obtained 
from or through the other; and each party wants his or her prop- 
erty to pass to his or her heirs. In this situation, wherein both 
parties mutually agree to release their claims in the estate of the 
other, there seems to be no good reason why the postnuptial con- 
tract should not be sustained. 

The policy considerations in this area are exceedingly important 
because doctrinally the court could reach either result and support 
it with authority. Section 6.015 conflicts with section 233.12 and 
the early Wisconsin decisions on this subject. In other words, the 
policy issues are the real grounds upon which the court will de- 
cide these cases. The holdings in the earlier cases and the presence 
of section 233.12 probably indicate a distrust for contracts of this 
nature. How far section 6.015 has abrogated this feeling is a prob- 
lem which must be answered on a case by case basis. The policy 
issues turn on the equality or inequality of bargaining power and 
the effect of such agreements in promoting or disrupting marital 
harmony. j 

The first consideration is explicit in the opinions. The court 
looks carefully to see if there has been any fraud, imposition or 
duress upon the widow. It is careful here to point out the need 
for adequacy of consideration. The second policy consideration 
is found only in the results of the cases. The burdens which a 
contract of this nature impose upon a marriage are not mentioned 
in the opinions. Nevertheless, it is probably an important factor 
in the court’s ultimate decision. 

In Nickolay the court infers that such a contract is desirable and 
is to be socially encouraged. The court felt that contracts of this 
nature did not violate public policy. Nevertheless, the judicial ap- 
proval expressed in Nickolay was restricted in a subsequent divorce 
case.** There the court held that public policy invalidated a con- 


“Wilber v. Wilber, 52 Wis. 298, 9 N.W. 163 (1881); Leach v. Leach, 65 Wis. 
284, 26 N.W. 754 (1886); Le Saulnier v. Krueger, 85 Wis. 214, 54 N.W. 774 (1893). 
* Wis. STAT. § 233.12 (1957). 

* Fricke v. Fricke, 257 Wis. 124, 42 N.W.2d 500 (1950). 
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tract in which the wife agreed to release her claims to any alimony. 

The problem in relation to the institution of dower is simply 
whether the extensive statutory pattern can be circumvented by a 
postnuptial contract. By increasing the freedom of contract the 
legislature has possibly restricted the protection afforded a widow 
under the dower and election procedure. If the policy is to permit 
bar by jointure or pecuniary provision, then there is no need for 
the election given by section 233.12 in the case of postnuptial agree- 
ments. Further, if the policy be to permit bar, then Estate of Nick- 
olay should be embodied in statutory language. The problems of 
fraud, undue influence or incompetency can readily be handled 
either by the court in the individual case or by statute. 


Misconduct as a Bar to Dower 


Should a widow be barred from claiming her statutory share be- 
cause of misconduct? The Wisconsin statutes contain no provisions 
as to the effect of adultery, desertion, abandonment or other moral 
unfaithfulness on a widow’s rights. The Wisconsin case of Davis 
v. Davis® squarely illustrates the problems confronting a court in 
this type of situation. The wife had abandoned her husband and 
had lived apart from him, in a state of adultery, for forty-three 
years. Due to his personal beliefs the husband did not obtain a 
divorce. The wife returned subsequent to her husband’s death and 
asserted that she was entitled to her statutory share in his estate. 
The court granted her claim, stating: 


Under our statutes a single act of adultery on her part is cause 
for divorce from the bonds of matrimony, and such a decree 
bars her dower. That a husband, for religious or other reasons, 
may not desire to avail himself of the remedy given him b 
law and divorce his wife, is no reason why the rights and obli- 
tions flowing from a continuation of the marital relation 
should be abrogated and ancient remedies substituted therefor. 
The law gives him a remedy. It is optional with him to use it 
or not .. . the only inference we can draw from his conduct is 
that he did not wish to sever the relation of husband and wife. 


The dissenting justice believed that, “the faithless ought not now 
be rewarded as though faithful.” 

In Davis the court concludes that since the husband did not 
terminate the marriage relationship by divorce, the widow there- 
fore retains he: dower rights. The fact that the husband's religious 





* 167 Wis. 328, 167 N.W. 819 (1918). 
Id. at 331, 167 N.W. at 820. 
™ Id. at 334, 167 N.W. at 821. 
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beliefs may have been the reason why he did not obtain a divorce 
is treated as immaterial. It seems that the court has gone to an 
almost ludicrous extreme to protect the widow and insure her right 
of election. When an individual has strong moral or religious be- 
liefs against divorce, the exclusive remedy of divorce is in reality 
no remedy at all. A statutory definition of misconduct as a bar to 
dower, under certain circumstances, may be warranted. The statute 
need not be an absolute prohibition but could contain an elective 
provision to cover the situation where a spouse may choose to sanc- 
tion the other spouse’s unfaithful behavior." 


Ignorance of the Widow as to Her Statutory Rights 


Wisconsin seems to be committed to the doctrine of Ludington 
v. Patton,” wherein a widow, having failed through ignorance to 
make her election within the one-year statutory period, was bound 
by the terms of the will. Consequently, the extensive statutory pat- 
tern of protection for the widow can be lost. Under the election 
procedure the widow has the initiative to exercise this right. If 
she fails to make her election within one year, she is deemed to 
have elected to take under the will." 

The correlative problem is the case of a widow who learns of 
her rights shortly before the one-year period is about to expire. 
Since the court favors the policy of an early closing of estates, it is 
felt that no extension of time should be granted the widow. The 
fundamental policy of the protection of a widow seems to be lim- 
ited by another equally important policy, namely, the early closing 
of estates. 


Curtesy 


The amendment to the curtesy statute which is to take effect 
on July 1, 1961, has provoked interest in revising the entire cur- 
tesy law; but there is little argument as to which direction the 
revision should take. The amendment was designed to protect the 
husband in cases where he had contributed toward the home but 
title was in the wife’s name with corresponding power as owner to 





™ New York attempted to solve this aga s by statute. N.Y. Decep. Est. Law 
§§ 18, 87. For a general discussion of the judicial interpretation of this provision 
which bars the elective right in the event of “abandonment” see Wilson, The 
Impact of Divorce and Separation on Section 18 of the Decedent Estate Law, 32 
Sr. Joun’s L. Rev. 183, 191-92 (1958). 

* 111 Wis. 208, 86 N.W. 571 (1901). 

™ Wis. Stat. § 233.14 (1957). 

* Wis. Laws 1959, ch. 165. 
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make any disposition, by deed or will.** The amendment fails to 
achieve its objective because the section specifically exempts the 
homestead from its scope, and the husband has no homestead 
rights in the home disposed of by his wife’s will.** Moreover, there 
are loose ends unless curtesy is assimilated to dower by more de- 
tailed provisions. For example, can the husband claim both his 
curtesy rights and a provision under his wife’s will? No section 
comparable to 233.13 prevents him from seeking both. It is likely, 
however, that our court would require an election, but even this 
may be precluded by the 1957 legislation embodied in section 
238.02(2). 


Homestead 


The purpose of the homestead statutes is to protect debtors and 
preserve the home as a family institution. The Wisconsin statutes 
carry out these aims by exempting the homestead from execution 
to the amount of $10,000," by allowing descent of the homestead 
to the widow or widower,”* and by making any conveyance of it 
void unless both husband and wife join.” 

The homestead laws need modernization. The fundamental 
issue is whether homestead realty ought to be singled out for 
special treatment under the law. In the early days of Wisconsin 
statehood the homestead was a permanent center of the family. 
Typically the owner acquired it from the United States Govern- 
ment by “homesteading” it (a pre-emptive purchase right con- 
ferred by Congressional legislation); even if he purchased it from 
others, chances were that he would retain ownership for life and 
then pass it to his widow and children. It formed an economic 
base as well as a family center. Today, with the possible exception 
of rural areas, people acquire real estate as an investment as much 
as for the intangible values associated with a home. The modern 
trend is toward a more transient population. This pattern makes 
the legal concept of a homestead outmoded in two respects: (1) the 
rights of the widow vary drastically with the type of property in- 





% A conflict of legislation arises from chapters 165 and 268 of the 1959 session 
laws. Chapter 165 takes effect on July 1, 1961, but embodies statutory language 
which has been outmoded by the later enacted chapter 268. While the court can 
by construction reconcile the two chapters, undoubtedly it will take litigation to 
resolve the ambiguity. 

* Compare Wis. Stat. § 237.02 (1957) with Wis. Stat. § 233.14 (1957) assuring 
the widow of homestead rights. 

™ Wis. Stat. § 272.20 (1957), as amended, Wis. Laws 1959, ch. 248. 


™ Wis. Stat. § 237.025 (1957). 
* Wis. Stat. § 235.01 (2) (1957). 
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volved, presenting an uneven pattern of legal rights; (2) the home- 
stead itself is no longer suited for a widow in many cases. 

For descent purposes the concept of the homestead contained in 
section 990.01(13) works inequities. The widow of a man who 
lived on the premises of income producing property (a store, a 
tavern, a motel, an apartment building) has altogether different 
rights from the widow of a man who invested in similar realty but 
resided in a rented apartment.®° In rural areas the limited acreage 
concept produces greater incongruities. Forty acres rarely make a 
farm. The average size farm in Wisconsin is about 137 acres and 
is increasing rapidly with industrialization. To carve out 40 acres 
for a terminable life interest in the widow, then assign dower in 
the balance, means a hodge-podge treatment of the farm. While 
this may work no hardship in a closely knit family with the children 
as remaindermen in the homestead and co-tenants in the balance, 
in other cases it provides a basis for potential friction. Again, in 
fringe urban-rural areas a 40 acre tract embraces numerous poten- 
tially valuable lots for subdivision; but if already subdivided the 
widow might be limited to a single lot. Finally, the middle-aged 
widow taking a house under present homestead laws (for life or 
until she remarries) may acquire a large house chosen for raising a 
family but unsuitable for her once the children are grown and 
have made homes of their own. In addition, she may face large 
maintenance costs which would not be involved in a smaller home 
of newer construction. Yet her homestead rights are in specific 
realty, not exchangeable. 

Again, as to creditors the man who can afford a house obtains a 
$10,000 exemption; this exemption is passed along to the family. 
The man who cannot afford a house has no such protection, nor 
has his family. Would not a flat dollar amount of exempt prop- 
erty (without regard to kind, and including cash) be simpler and 
fairer?** This would eliminate the intricate problems of defining 
“exempt homestead” and such litigious issues as abandonment. 

It would seem that inflation has outmoded the $5,000 exemption, 
which was enacted in 1901.** In this connection one shou!d take 
account of the modern growth of other types of exempt property: 
the widow today may receive all the proceeds of life insurance ex- 
empt from creditors, and all joint property will pass to her free 





® See e.g., Roche v. DuBois, 223 Wis. 438, 271 N.W. 84 (1937). 
Pa. Stat. ANN. tit. 12, § 2161. 

* Apparently, the —_— has reacted te the current inflation problem. See 
Wis. ae 1959, ch. E P 
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from claims of unsecured creditors. Moreover, it should be re- 
membered that while the value of the exempt homestead passing 
to the widow is carefully limited, her dower interest in other realty 
is exempt without regard to amount.** 

The 1959 legislature clarified a number of ambiguities within 
the statutory framework. Chapter 450 eliminated the doubt which 
arose from the prior wording of section 316.01 as to the power of 
the court to order sale of the nonexempt homestead to satisfy cred- 
itors. Chapter 268 eliminated the inconsistency between sections 
316.11 and 233.01 as to the widow’s interest in the event of sale 
of the homestead. 


Inter Vivos Transfers 


The legislature has provided an extensive and comprehensive 
pattern of family protection. It is apparent, however, that because 
of certain inconsistencies and deficiencies in the present statutes, 
this extensive pattern can be circumvented. No discussion of this 
subject would be complete without brief mention of the inter vivos 
transfer as a method of defeating the statutory pattern. 

The lack of restriction on transfer of personalty during lifetime 
is probably necessary to promote commercial transactions. But 
even gratuitous transfers are seemingly unrestricted. The issue 
arises as to certain kinds of gratuitous transfers by the husband by 
which he may defeat his wife’s rights but retain for lifetime the 
real benefits of ownership without the form. These devices are: 
(1) formal transfer before marriage with informal agreement of the 
recipient to hold for the benefit of the husband; (2) living trusts 
under which the settlor-husband reserves the life income, the power 
to revoke, and in addition a measure of control over administra- 
tion; and (3) gifts of personalty in contemplation of death. The 
first and third are extreme cases where the motivation is obvious, 
and most courts have had no trouble allowing the wife to reach 
such property despite the transfer. But living trusts are created 
for many valid reasons aside from defeat of the wife’s rights. While 
there are no Wisconsin cases directly on point,** several different 
judicial and legislative techniques have been used in other juris- 
dictions to decide when and under what circumstances living trusts 
are vulnerable to attack by the surviving spouse.* 





* Melms v. Pabst Brewing Co., 93 Wis. 140, 66 N.W. 244 (1896). 

“In Estate of Steck, 275 Wis. 290, 81 N.W.2d 729 (1956) an inter vivos trust 
was challenged on the grounds that it was an attempt to defeat a widow's rights. 
The court noted the possibility of fraud on the widow but found none in the 
facts of the case. 

* For a general discussion see Scort, Trusts § 57.5 (2d ed. 1956). 
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Some courts sustain revocable living trusts even when deliber- 
ately created to defeat the wife’s rights. A possible exception 
exists where there is no substance to the trust at all; for example, 
New York sustains such trusts against attack by the surviving 
spouse unless the trust is shown to be “illusory.”® Other courts 
adopt the fraud test, which allows individualized treatment of 
each case. This test is embodied in the Model Probate Code** sec- 
tion providing that “any gift made . . . in fraud of the marital 
rights of his surviving spouse” shall be treated as a testimentary 
disposition upon the election of the surviving spouse. 

Another approach is exemplified by the Pennsylvania statute** 
which makes certain kinds of living ‘trusts subject to election by 
the surviving spouse. Such a test is more objective and covers a 
greater number of living trusts. This approach could be further 
broadened to define as essentially testamentary, but only for pur- 
poses of election by the surviving spouse, the same kinds of life- 
time transfers considered testamentary for tax purposes in the In- 
ternal Revenue Code provisions.** Because the fraud test by its 
very nature is indefinite and tends to promote litigation, it is sug- 
gested that Wisconsin enact legislation similar to the Pennsylvania 
statute. 





* Newman v. Dore, 275 N.Y. 371, 9 N.E.2d 966 (1937). 
* Mopet Prosate Cope § 33 (Simes 1946). 

® Pa. Stat. ANN. tit. 20, § 301.11. 

* Int. Rev. Cope oF 1954, §§ 2035-38. 
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PROBATE—CONSTRUCTIVE TRUST THEORY APPLIED 
WHERE MURDERER OF TESTATOR IS LEGATEE—In Will 
of Wilson, the Wisconsin court adopted the view that a legatee 
who’ murders his testator is a constructive trustee of the legacy. 
Testatrix and the legatee were married in December, 1953, after a 
short courtship. A month later, the testatrix made a will in which 
her husband was named primary legatee and her husband’s children 
from a former marriage were named alternate legatees. Eleven 
months later, the husband killed the testatrix and was subsequently 
convicted of murder.? The probate court held that because of the 
murder the will was totally inoperative, and the property passed 
as intestate property to two sisters, the heirs of the testatrix. The 
supreme court reversed, made the husband a constructive trustee, 
and directed the lower court to find facts sufficient to make a de- 
termination of the persons who the testatrix would have intended 
as beneficiaries under the circumstances. 

Whether a murderer should be allowed to take property which 
he acquires by his crime has been a problem with which the law 
has long struggled. The problem not only exists when the mur- 
derer is a legatee,* but arises when the murderer is an heir or next 
of kin,‘ a spouse claiming dower or curtesy,® a surviving spouse 
receiving a statutory share,® a remainderman,’ a co-owner such as 
joint tenant or tenant by entirety,® a joint obligee,® a beneficiary 





15 Wis.2d 178, 92 N.W.2d 282 (1958). 

? Brief for Appellant, p. 5, Will of Wilson, 5 Wis.2d 178, 92 N.W.2d 282 (1958). 

*See Annot., 36 A.L.R.2d 960 (1954); RESTATEMENT, RESTITUTION § 177 saets 
3 Bocert, Trusts AND TRUSTEES § 478 (1946); 4 Scott, Trusts § 492 ga \. 
1956). 

*See Annot., 39 A.L.R.2d 477 a RESTATEMENT, RESTITUTION § 177 ape 
139. Trusts AND TrusTEEs § 478 (1946); 4 Scorr, Trusts § 492 ga 
1956). 

®See RESTATEMENT, RESTITUTION § 187 yard §$ BocERT, TRUSTS AND TRUSTEES 
§ 478 (1946); 4 Scorr, Trusts § 492.2 (2d ed. 1956). 

o —_— REsTiITUTION § 187 (1937); 4 Scorr, Trusts § 4922 (2d 

- 1956). 

*See Annot., 24 A.L.R.2d 1120 (1952); ResTATEMENT, RESTITUTION § 187 
gt 8 Bocert, Trusts AND TRUSTEES § 478 (1946); 4 Scott, Trusts § 493.1 

. 1956). 
*See Annot., 32 A.L.R.2d 1099 (1953); RESTATEMENT, RESTITUTION § 188 
(1937); 4 Scott, Trusts § 493.2 (2d ed. 1956). 
<_< RESTITUTION § 188 (1937); 4 Scott, Trusts § 493.2 (2d 
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under a life insurance policy,’° or an insured who murders a bene- 
ficiary so that a life insurance policy can be paid to the insured or 
his estate at death." 

In these situations the courts have applied three solutions. The 
murderer either takes the property and keeps it, cannot take the 
property, or takes the property as constructive trustee.’ 

Prior to Will of Wilson, the Wisconsin court had twice decided 
that the murderer could not take at all. In Estate of Wilkins,* a 
legatee, who had no knowledge of the legacy, killed the testatrix 
and committed suicide. The court considered and expressly re- 
jected the leading constructive trust case of Riggs v. Palmer, feel- 
ing that to vest the estate in the murderer and then take it away 
was an unconstitutional forfeiture. In Estate of King,® a joint 
tenant husband murdered his ‘wife and immediately committed 
suicide. The court gave the entire property which was subject to 
the joint tenancy to the wife’s heirs, because the court was com- 
mitted to the view that a wrongdoer cannot profit from his crime. 
The three dissenters would have divided the property between the 
husband’s and wife’s heirs on the theory that the murder consti- 
tuted a severance of the tenancy. 

In Will of Wilson, the Wisconsin court adopted the constructive 
trust theory it had rejected twenty-one years earlier. The court 
applied the new rule because it was persuaded to accept Professor 
Scott’s view that the constructive trust did not cause an unconsti- 
tutional forfeiture..° Taking the property from the murderer is 
not a forfeiture of property as a penalty for the murder. The tak- 
ing merely prevents the murderer from enriching himself by acquir- 
ing property through the murder. 

Moreover, the court indicated that to find as the probate court 
did, namely, that the “testatrix died intestate would do violence” 
to section 238.14 of the Wisconsin Statutes. That statute provides 
for the methods by which a will can be revoked and has no provi- 
sion indicating that a will is revoked by murder. The court did 
not indicate what it meant by “violence,” but two interpretations 





* See Annot., 91 A.L.R. 1486 (1934); RESTATEMENT, RESTITUTION pRey 1937); 
3 BocerT, TRUSTS AND TRUSTEES § 478 (1946); 4 Scott, Trusts § -l (2d ed. 


1956). 
sates RESTATEMENT, RESTITUTION § 189 (1937); 4 Scott, Trusts § 494 (2d ed. 


1 . 

oo tee 4 Scott, Trusts § 492 (2d ed. 1956). 

*192 Wis. 111, 211 N.W. 652 (1927). 

“115 N.Y. 506, 22 N.E. 188 (1889). 

* 261 Wis. 266, 52 N.W.2d 885 (1952). 

rh of Wilson, 5 Wis.2d 178, 182-83, 92 N.W.2d 282, 284-85 (1958). 
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are possible: (1) to allow murder to revoke the will as to the mur- 
derer does “violence” to the statute; (2) to allow murder to revoke 
the will as to the alternate legatees who are related to the murderer 
does “violence” to the statute. 

In the first situation, the “violence” is not readily apparent. 
Section 238.14 states that “nothing . . . shall prevent the revocation 
implied by law [as the result of] subsequent changes in the . 
circumstances of the [testatrix].” (Emphasis added.) Why could 
not the court have said, as it did in the dicta of Wilkins, that “the 
sudden and unexpected killing . . . clearly effected a change in the 
condition of the testatrix”’* and that is was “not prepared to say 
that [the above quoted portion of the statute] could not logically 
be construed to operate as an implied revocation . .. .”?** (Empha- 
sis added.) Other dicta in Wilkins suggests the answer to that 
question, namely, that the implied revocation section of the statute 
probably was not intended to cover the situation of murder.*° Im- 
plied revocation is a common law concept which operated primarily 
in the case of subsequent marriage, birth of issue, or intervivos 
disposal of property. The courts have allowed some expansion of 
implied revocation,” and in Wisconsin the doctrine has been 
applied where all legatees die,?* there is a divorce accompanied 
by a property settlement,?* a subsequent marriage is followed by 
adoption of a child,** or property is completely disposed of.2* How- 
ever, courts have generally not permitted implied revocation in 
circumstances drastically different from those possible at common 
law.?¢ Therefore, to imply a revocation in the situation of murder 
could do “violence” to the implied revocation statute. 

Because of the fact situation in Wilson, “violence” may not have 
the meaning suggested above. In Wilson, to give to the heirs as 
the trial court did required revocation of the will not only as to 
the murderer, but also as to the alternate legatees because they 
were related to the murderer. Revocation as to those related to 
the murderer is somewhat more difficult to justify. As a result, 
allowing an implied revocation where the circumstance was mere 





#192 Wis. 111, 120, 211 N.W. 652, 656 (1927). 
* Ibid 

» Ibid. 

“Durfee, Revocation of Wills by Subsequent wy in the Condition or 

Circumstances of the Testator, 40 MicH. L. Rev. 406, (1942). 

“Estate of Judson, 168 Wis. 361, 170 N.W. 254 (1919). 
™ Will of Battis, 143 Wis. 234, 126 N.W. 9 (1910). 
™“Glascott v. Bragg, 111 Wis. 605, 87 N.W. (1901). 
* Estate of Lefebvre, 100 Wis. 192, 75 N.W. 971 _— 


*Durfee, Revocation of Wills Subsequent C in the Condition or 


Circumstances of the Testator, 40 Mich. L. Rev. 406, 414-15 (1952). 
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relationship to the murderer may be the “violence” to the statute 
that the court meant. 

Though the court did not clearly indicate whether the statements 
on section 238.14 were directed to the difficulties with the view that 
a murderer cannot take or to the holding of the probate court 
which expanded that view to preventing the murderer’s relatives 
from taking, the statements are unnecessary to the rationale of the 
Wilson case. The adoption of the constructive trust theory can be 
justified as a logical, popular, and desirable view on its own merits, 
and difficulties with the view that the murderer cannot take need 
not be shown. 

Of.course, the constructive trust doctrine is normally not neces- 
sary in the thirty American jurisdictions which in at least some 
situations have a statute precluding murderers from taking prop- 
erty.27 But where no statute precludes murderers from taking, the 
constructive trust device has been used in nine states,?* thereby 
logically reconciling the policy of preventing a murderer from 
benefiting with statutes which pass property without exception for 
murderers. Even in the remaining jurisdictions which allow the 
murderer to take, they do so not because they like the result, but 
because the courts feel that the preclusion of murderers is a policy 
decision for the legislatures to make.”® In the absence of a statute, 
the authorities agree that the constructive trust device is a desirable 
remedy.*° 

The Wilson court indicated that in some situations the adoption 
of the constructive trust theory may change the result from that 
where the theory preventing the murderer from taking is applied. 
In other situations, the result would be the same. Three situations 
might be used as examples: (1) will only contains provisions for 
the murderer, (2) will contains provisions for the murderer and 
for residuary or alternate legatees not related to the murderer, 
(3) will contains provisions for the murderers and for alternate or 
residuary legatees related to the murderer. 

In the first situation, the heirs of the testator obviously take 
regardless of the theory applied. The second situation may involve 
either a residuary or an alternate legatee not related to the mur- 





* See list of statutes in 4 Scott, Trusts § 492.1 (2d ed. 1956). 

* See list of states in 4 Scott, Trusts , 92 (2d ed.1956). Scott lists ee of 
Wilkins, 192 Wis. 111, 211 N.W. 652 (1927) as the case establishing the con- 
structive trust in Wisconsin. As the discussion in this Note indicates, Scott is 
in error in including Estate of Wilkins in his list. 

* See $ BocERT, TRUSTS AND ae? & 478 bo 

® RESTATEMENT, RESTITUTION § 187 (193 Bocent, Trusts ano Txusrass, 
§ 478 (1946); 4 Scorr, Trusts § 492 (2d 
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derer. According to Wilson, the residuary legatee under the con- 
structive trust theory would take just as he did in Wilkins under 
the theory that the murderer cannot take.*' In the case of the 
alternate legatee, the Wilson court indicated that under the con- 
structive trust theory, the alternate legatee will take.** In order to 
reach that result, the court applied the fiction that the condition 
had occurred on which the alternate legatees could take, namely, 
the death of the primary legatee. A court willing to apply the 
fiction would also apply it if the theory that the muderer cannot 
take was used. Thus, the result would be the same. 

Since the result would be the same in the first two situations, 
the court must have had the third situation in mind (alternate 
legatees related to the murderer) when it said “where . . . third- 
party alternative legatees are [involved] it is possible to have a 
different result depending on which of the two theories is adopted 
as the correct one.”** (Emphasis added.) The “possible” differ- 
ence arises as follows. Under the theory that the muderer cannot 
take, to be consistent the court must adopt an automatic rule— 
either the alternate legatee or the heir must take every time. How- 
ever, under the constructive trust device, the court can determine 
in each case whether the heir or the alternate legatee will be cestuis. 


Problems Raised by Application of the Constructive Trust Theory 


The choice of cestuis between the heirs of the testatrix and the 
alternate legatees who are not related to the testatrix but who are 
related to the murdering legatee, is the first of several problems 
raised by the application of the constructive trust theory. In Wilson, 
the court attempted to solve the problem of choice by cestuis by 
making suggestions to guide the probate court. As a general guide, 
the court indicated that “equity determines [who are] the persons 
most equitably entitled [to be cestuis].”** In particular, the probate 
court should consider the length of time the testatrix knew the 
alternate legatees, “whether [the testatrix] had any particular 
attachment for [the alternate legatees},” and the attachment exist- 
ing between the testatrix and her heirs.** The probate court should 
also consider “how the wishes of testatrix would best be carried 

"5 Wis.2d 178, 180, 92 N.W.2d 282, 284 (1958). 

"That result is not , since in Matter of Byers, 208 Misc. 916, 144 


necessary 
N.Y.S.2d 68 (1955), the heirs took rather than the alternate legatees because 
the condition on which the cear ena pagent wom was not fulfilled, namely, 


that the murdering 
S Weel 17 178, 180, ys NV Wd 282, 284 (1958). 





* Will of Wilson, 5 
“Id. at 183, 92 N.W.2d at 285. 
Id, at 187-88, 92 N.W.2d at 287. 




















132 WISCONSIN LAW REVIEW [Vol. 1960 


out under the fact situation which has resulted from the murder.”*¢ 

Some analysis is necessary to determine what the court meant 
by “the fact situation which has resulted from the murder.” Strictly 
speaking, the fact situation resulting from the murder was that the 
murderer could not take. But, that same fact is present when the 
alternate legatees are not related to the murderer, and Wilson indi- 
cated that fact would never prevent the alternates from taking in 
such a case. Since they do not automatically take where related to 
the murderer, the fact situation which the court must have meant 
was that the testatrix knew that she was murdered, knew that the 
alternate legatees were related to the murderer, knew of the various 
facts which would make it possible for the alternate legatees to die 
and leave at least a part of the testatrix’ legacy to the murderer, 
and knew where the property would go if the alternates were not 
allowed to take. Presuming this was the “fact situation” the court 
had in mind, the court seemed to say: Assuming the testatrix 
knew these facts, was her affection for the alternate legatees such 
that she would want them to take anyway rather than have the 
property go as it would if she had left no will? 

Though the above explanation might give the probate court a 
more meaningful test to use in determining cestuis, the court must 
still determine whether the heirs or the alternate legatees bear the 
burden of proving who should be cestuis. Though the Wilson 
court did not so indicate, the burden should reasonably be on the 
heirs. The testatrix indicated in the will an intention that the 
alternates take if the primary legatee were dead. Wilson said this 
intention should be enough to allow them to take if not related 
to the murderer-primary legatee. Hence, the heirs are the ones 
who are trying to show that the changed circumstances are such 
that the testatrix would no longer have the intent which was pre- 
viously expressed in writing in the will. Viewed in this way, it 
seems the burden should be on the heirs. 

The application of the constructive trust theory raises other 
problems, most of which Will of Wilson does not answer. For 
example, will the constructive trust doctrine apply to all the situa- 
tions mentioned at the outset?** Will of Wilson established that 
the constructive trust doctrine will apply when a legatee murders, 
but will it apply where a joint tenant murders? In Estate of King,** 
a joint tenancy case decided six years before Wilson, the murderer’s 





"Id, at 188, 92 N.W2d at 288. 


See text accom notes 3-11 supra. 
#261 Wis. 266, 52 NWed 885 (1952). 
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estate received nothing. However, Justice Currie, who wrote the 
opinion in Wilson, indicated in the King dissent that murder severs 
the joint tenancy. He rejected the constructive trust theory and 
said that the “majority opinion comes very close to . . . a forfeiture 
of estate ... .”°*° While Justice Currie admits in Wilson that the 
forfeiture of estate argument is not valid, he may still not wish to 
apply the constructive trust doctrine to joint tenancies if the result 
vests the entire estate in the murdered party. Of course, the con- 
structive trust doctrine need not give that result. The constructive: 
trust doctrine is consistent with a severance doctrine. In Wilson, 
where Justice Currie recites authority favoring the constructive 
trust, Bradley v. Fox,*® is the only case he cites. Conveniently, the 
Bradley court combined a constructive trust doctrine with a sever- 
ance doctrine, thereby allowing the murdering constructive trustee 
to take one-half of property formerly in joint tenancy. 

Whether the constructive trust doctrine will be applied to the 
other situations previously mentioned is pure speculation.*t The 
constructive trust doctrine has been applied in other states in 
those other situations, thereby giving the Wisconsin court prece- 
dent to do likewise. 

In order to apply the constructive trust doctrine, some courts 
require that the killing be with the specific intent of getting prop- 
erty or preventing a change of distribution.‘ Since King and 
Wilson do not discuss intent, specific intent may not be necessary. 
Where the legatee murders, the court in Wilkins indicated that a 
specific intent was not necessary because the killing interfered 
with “the power to make a will [which] implies the power to 
revoke the same,” regardless of whether a specific intent was pres- 
ent.** Interference with the power to revoke was what denied the 
killer the benefit. 

Some courts apply the constructive trust doctrine where the kill- 
ing is not murder.** All three Wisconsin cases involving a killing 
involved a murder. Manslaughter or some lesser crime may also 
make the killer a constructive trustee. 


Some courts require a conviction of a crime before the killer will 
be made constructive trustee.*® In Wilkins and King the murderer 





"Id. at 275-76, 52 N.W.2d at 890. 
“7 Ill.2d 106, 129 N.E.2d 699 (1955). 
“See text accompan notes 3-7, oy supra. 
“See 4 Scott, Those 492.3 (2d ed. 1 
& Supra note 13 at 118, quote from Wis. STAT. § 238.14 yng 
See discussion and annotations in 4 Scott, TRUSTS dona (ad ca 19586 
hes Seeman end conasainnata 4 Save. Gens 492.4 ed. 1 ; 
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committed suicide and as a result was not convicted, but the court 
does not discuss the fact. As a result, conviction of the crime seems 
unnecessary in Wisconsin. 

Questions not discussed by the Wisconsin court concerning the 
proof of the crime are as follows: who has the burden of proof in 
showing the crime,** must the crime be separately proved in a 
civil action,** what is the standard of proof to show the crime,** 
and can proof of a crime in another jurisdiction be the basis for 
a denial of benefit to the murderer in Wisconsin.‘ 


Conclusion 


The adoption of the constructive trust theory is fortunate. The 
authorities seem to favor it®* and many states without a statutory 
preclusion of murderers are adopting it.5* Since the constructive 
trust is an equitable notion, the courts can formulate more flexible 
decrees. The murderer is deprived whether he is arbitrarily barred 
from taking or whether he cannot keep because he is a constructive 
trustee. Under both theories, the murderer forfeits the estate be- 
cause of the murder. But the forfeiture can be shown under either 
theory not to be an unconstitutional forfeiture as punishment for 
a crime. Moreover, the constructive trust theory seems more log- 
ical. Where a person is by intention or by law named to take, 
courts have difficulty logically explaining why he should not take. 
The constructive trust doctrine avoids the problem by letting the 
named person take but not keep. 

The adoption of the constructive trust theory is not without 
disadvantages. Under the standards given by the court,* the cestuis 
may be difficult to select. Difficulty in predicting results breeds 
litigation. Many questions concerning constructive trusts remain 
unanswered in Wisconsin. Nevertheless, the constructive trust 
doctrine is a growing area in the law. As a result, the Wilson case 
will probably not be limited to its facts, but will be applied to the 
other situations mentioned in the beginning of this Note should 
they arise. 

DonALD G. HAGMAN 





“See Annot., 39 A.L.R.2d 477, 492 (1955). 

“See 4 RESTATEMENTS, RESTITUTION § 187 (1937); 4 Scott, Trusts § 492.4 
(2d ed. 1956). 

“See 4 Scott, Trusts § 492.4 (2d ed. 1956). 

* Ibid. 

See note 34 supra. 

™ See list of states in 4 Scott, Trusts § 492 (2d ed. 1956). 

"See text accompanying notes 38-40, supra. 
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TRUSTS—RIGHT OF A BENEFICIARY TO STOCK DIVI- 
DENDS—The first Wisconsin decision applying the recently en- 
acted Uniform Principal and Income Act,’ Will of Allis,? upheld 
the constitutionality of the Act so far as it prescribes a treatment 
of stock dividends different from that prevailing under former 
court decisions. The effect of the holding is that a new rule of 
allocation is to be applied retroactively to preexisting trusts. Since 
the. rights of income beneficiaries and remaindermen are sub- 
stantially altered by the case, it is of importance in trust administra- 
tion. 

The testamentary trust in Allis was created in 1923. Under the 
will the trustees were directed to convert the property into money 
and to invest in sound securities, paying the income therefrom to 
the testatrix’ daughter for life and on her death the remainder to her 
children. From 1923 until 1957 the allocation of dividends between 
life beneficiary and remaindermen was made pursuant to the 
Pennsylvania or American rule under which the life tenant is 
entitled to all income (whether distributed as cash or stock) 
earned during his life term. The Uniform Principal and Income 
Act of 1957, however, changed this rule of allocation. Section 
231.40(5)(a) provides that all cash dividends be treated as income 
and all dividends payable in shares of the corporation be treated as 
principal.’ Stock dividends previously allocated to the term bene- 
ficiary are now to be allocated to the remaindermen. By section 
231.40(12) these changes are made applicable to all estates in trust 
“which are effective July 10, 1957, or which shall thereafter become 
effective.”* Because the retroactive effect of the enactment clause 
presented the question of whether or not the property of the life 
tenant was being taken without due process of law, the trustee of 
the Allis trust petitioned for instructions as to the proper method of 
distributing a stock dividend received subsequent to the effective 


7 Wis. Stat. § 231.40 (1957). 

76 Wis. 2d 1, 94 N.W.2d 226 (1959). 

* Wis. Stat. § 231.40 (5) (a) (1957) reads as follows: 
“All dividends on shares of a corporation forming a part of the principal 
which are payable in the shares of the corporation shall be deemed principal. 
Subject to the provisions of this subsection, all dividends payable otherwise 
than in the shares of the corporation itself, including ordinary and extraor- 
dinary dividends and dividends payable in shares or other securities or 
obligations of co’ tions other than the declaring corporation, shall be 
deemed income. Where the trustee shall have the option of receiving a 
dividend either in cash or in the shares of the declaring corporation, it shall 
be considered as a cash dividend and deemed income, irrespective of the 
choice made by the trustee, except that any distribution by a mutual fund 


or investment prinapal designated by it as a capital gains distribution shall 
1 . 





be treated as 5 
“Wis. Stat. § 231.40 (12) (1957). 
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date of the statute. The county court held that the stock dividend 
was income to go to the beneficiary. The supreme court reversed, 
upheld the constitutionality of the enactment clause as not violat- 
ing the due process clause of the fourteenth amendment, and 
concluded that the legislature could change the rule of apportion- 
ing dividends between tenants and remaindermen, even as to ex- 
isting trusts. 


Historical Application of the Pennsylvania Rule 


Allis overturns a forty-eight year precedent in Wisconsin’s law 
of trust administration. In Soehnlein v. Soehnlein,’ the court adopt- 
ed the Pennsylvania rule.of apportioning dividends because the 
rule was with the “preponderance of authority . . . in logic” and 
because the reasoning of its counterpart, the Massachusetts rule, 
was “infirm at some points.” The court therein held: 


[W]here there [was] . . . an ownership of stock for a term and 
a remainder over, income accumulated during such term and 
distributed as dividends, regardless of how distributed [went] 
. . . to the owner for the term in the absence of manifest in- 
tention otherwise by the creator of the estate. .. .° 


The only requirement of the life beneficiary's right to a dividend 
is that the dividend be accumulated and declared during the ex- 
istence of the term interest. The Massachusetts rule, on the other 
hand, allocated all stock dividends to corpus and all cash dividends 
to income.’ The latter was rejected because, unlike the Pennsyl- 
vania rule, it did not carry out the intent of the testator; it allowed 
“corporate action and intention in declaring the dividend” to 
determine how benefits were to be distributed.* 

From its inception, it was apparent that the Pennsylvania rule 
would give rise to accounting problems in determining the in- 
terests of parties, for the trustee had to know if the earnings 
of a corporation were accumulated prior to the creation of the life 
interest or subsequent thereto. Despite difficulties, however, the 
equities of the rule remained unchallenged for a number of years, 
disputes over the rule being concerned almost entirely with its ap- 
plication rather than with its merits. 

It was not until 1928 that the court began to express its dissatis- 





> 146 Wis. 330, 131 N.W. 739 (1911). 

*Id. at 340, 131 N.W. at 743. 

"It should be noted that Wis. Stat. § 231.40 (5) (a) (1957) does not unquali- 
fiedly adopt the rule that all stock dividends shall be allocated to principal. 

* 146 Wis. at 343, 131 N.W. at 745. 














January] NOTES 137 


faction with the Pennsylvania rule. That year in Estate of Dittmer,? 
the court, faced with the problems of apportioning extraordinary 
cash dividends (amounting to 112 percent and 115 percent), sug- 
gested that there might be a more desirable and efficient means of 
allocation than that provided by the Pennsylvania rule. A more 
workable rule, the court thought, would be to give all “ordinary” 
dividends to the income beneficiary regardless of whether the 
earnings from which they were paid were accumulated before or 
after acquisition by the trust.*° Under this suggestion “extra- 
ordinary” dividends, in cash or stock, would be apportioned pur- 
suant to the Pennsylvania rule. The proposal was disregarded. The 
next year the court reaffirmed its original position in the holding 
of Will of Jenkins.“ 

No further dissatisfaction was shown with the Pennsylvania rule 
until it was modified and redefined in Estate of Boyle’ in 1940, 
and then the reasoning of the court followed the suggestions made 
in Dittmer: Ordinary dividends were to be paid to the life tenant 
regardless of the time when the corporation accumulated the sur- 
plus out of which such dividends were payable; extraordinary 
dividends, payable from accumulated earnings of a corporation, 
whether in cash or stock, were to go to the term owner “unless 
they intrench{ed] in whole or in part on the capital of the trust 
fund . . . in which case they . . . [were to] be apportioned between 
the trust fund and the life beneficiary. . . .”"* 

In formulating this new rule the court stressed that such distinc- 
tions between ordinary and extraordinary dividends would make 
the disposition of trust income easier. Though the life tenant con- 
tinued to receive dividends both in cash and in stock, his right to 
income depended entirely on whether a dividend was ordinary or 
extraordinary, and an ordinary dividend was merely one which 
the corporation normally declared out of earned income. Only 
extraordinary dividends remained to be apportioned. All ordinary 
dividends were distributed without apportionment. Trustees theo- 
retically no longer had to look as closely at corporate accounting 
procedures as before, for most declared dividends were ordinary 
ones which did not merit burdensome investigation as to their 
source.** Through this rule of apportionment normal business pro- 
cedure in declaring dividends became a rule of distribution. In 


*197 Wis. 304, 222 N.W. 323 (1928). 
* Id. at 308, 222 N.W. at 324. 

2199 Wis. 131, 225 N.W. 733 (1929). 
” 235 Wis. 591, 294 N.W. 29 (1940). 
* Id. at 596-97, 294 N.W. at $1. 
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Boyle the court recognized that it was merely redefining the Penn- 
sylvania rule, pointing out that all of the previous cases had in 
effect followed this same distinction between ordinary and extra- 
ordinary dividends.** 

The paradox created by Boyle is that while striving for prac- 
tical and workable results, it added new problems to administra- 
tion. Now ordinary and extraordinary became words of art with 
which the trustee had to associate legal definitions. Extraordinary 
dividends still bound the trustee to examine the corporate records 
to determine whether earnings had accrued during the life ten- 
ant’s term. To determine what constituted normal or ordinary 
dividends (in order to avoid. burdensome investigation as to their 
source) the trustee had to consider such items as the testator’s in- 
tent, the size of the dividend, the frequency with which dividends 
were declared, and the regularity with which similar dividends 
had been declared in the past.’ 

While Boyle probably rendered the normal periodic dividend 
less difficult to allocate, it did not put to rest the growing com- 
plexities which the Pennsylvania rule presented. Any sizeable divi- 
dend which threatened to diminish principal! still made it necessary 
for the trustee to examine the corporation’s balance sheets for dates 
immediately preceding and following the declaration to determine 
whether the dividend was to be charged to capital or to earned sur- 
plus. With the growth of large corporations between 1911, the 
year of the Soehnlein case, and 1940, these problems of tracing 
became increasingly difficult and the task of experts. The more 
onerous part of the trustee’s duties in searching through corporate 
records was not relieved even through the efforts of the Boyle 
decision. 

As early as 1931 a number of large commercial states, seeking 
simplicity and convenience in trust administration, began adopt- 
ing the Massachusetts rule of allocation. The rule, allegedly con- 
sistent with fairness, was the ultimate in simplicity, allocating stock 
dividends to remaindermen and cash dividends to life tenants. 
Finally, in 1957, the Wisconsin legislature adopted the Massa- 
chusetts rule as incorporated in the Uniform Principal and In- 
come Act. 


Will of Allis 


In Will of Allis the constitutionality of the enactment clause 
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which applied the act to preexisting trusts was questioned. Did 
the Pennsylvania rule constitute a rule of property to life bene- 
ficiaries of existing trusts and, if so, was this rule a vested right? 
In upholding the constitutionality of the enactment clause, the 
court reasoned by analogy that if it had of its own volition re- 
versed the Soehnilein case to adopt the Massachusetts rule “with- 
out a caveat that the newly adopted rule should not apply to pre- 
existing trusts, no constitutional problem would be presented.”” 
Similarly, such a reversal by legislative act would not result in an 
unconstitutional impairment of property rights when “the prior 
rule related to a matter of future trust administration and lay in 
a debatable field where there existed a divergence of opinion as to 
which of two or more rules is better or more socially desirable.” 
This reasoning seems predicated on the idea that rights of life bene- 
ficiaries to income are not vested property rights to be constitution- 
ally protected but are mere rules of law for convenient trust ad- 
ministration. 

Estate of Bray was cited to illustrate the effect of retroactive 
overruling by court decision. There, at the time the testator’s will 
was drawn remainder interests vested only on termination of a 
life interest. After the testator’s death, but before the termination 
of a life estate, the supreme court reversed a prior holding and 
adopted the rule that a remainder interest vests immediately upon 
the death of the testator. Consequently, the remaindermen were 
deprived of property which they expected to receive under the late 
vesting rule. The court considered the vesting rule a rule of law 
subject to change, and under Wisconsin doctrine once the court 
had reversed itself the former rule was supposedly not just bad law, 
it never had been the law.”° 

Furthermore, the court in Allis stated that it would not be “logi- 
cal” to conclude that by the testatrix’ use of the word income in her 
will she thereby meant to adopt the Pennsylvania rule; rather, she 
probably intended the “allocation should be made in accordance 
with the law on the subject from time to time established by 
court decision or legislative enactment.” A similar rule of con- 
struction, the court pointed out, was used in Will of Yates*? which 
construed a testamentary direction that the trustee should invest 





* Will of Allis, 6 Wis.2d 1, 8, 94 N.W.2d 226, 230 (1959). 
*% Id, at 9, 94 N.W.2d at 231. 
— 507, 44 N.W.2d 245 (1950). 

i 
™ Will of Allis, 6 Wis.2d 1, 10, 94 N.W.2d 226, 231 (1959). 
* 259 Wis. 263, 48 N.W.2d 601 (1951). 
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only in securities authorized by Wisconsin laws to mean current 
Wisconsin laws and not those in force at the time of the will. 

The reasoning of the Allis case seems sound and is without doubt 
based on established principles of construction used in Wisconsin 
courts. The unanswered, or apparently unanswered, question and 
the one to which the court addressed itself, is whether or not allo- 
cation of income according to the Pennsylvania rule of apportion- 
ment was such a rule of property as would receive constitutional 
protection. In citing Bray and Yates the court implicitly assumes 
that it is dealing with a rule of construction subject to retroactive 
reversal. The question of whether the rule of allocation is a rule of 
property. was never thoroughly anlayzed. When the court returns 
to the problem of property rights, it is only to conclude that there 
were none. 

It would seem, however, on the basis of Demorest v. City Bank 
Farmers Trust Co.,* that a constitutional question remains. In 
the lower court’s determination of that case the same question of 
whether or not a rule of apportionment was a property right which 
could not be impaired by retroactive legislation was presented to 
the court. It was decided there that the apportionment rule was 
not a rule of property protected by the constitution.** The crucial 
difference between the Demorest facts and those of Allis is that in 
Demorest the rule of apportionment was discretionary with the 
trustees. Wisconsin’s rule of apportionment is not discretionary. 
In other words, it might be said that the life tenant of the Allis 
estate has a right, a property right, upon which to rely in having 
dividends allocated to her. On the other hand, there is language 
in the Demorest case implying that the state does not lack power 
to devise new directions to trustees of existing trusts. Though 
Demorest intimates that the Allis decision is probably correct, it 
does not so hold. 


Conclusions 
While the Allis case raises some theoretical problems, it seems 





* 321 US. 36 (1944). 

“In the matter of Estate of West, 289 N.Y. 423, 46 N.E.2d 501 (1943). Scur- 
LOCK, RETROACTIVE LEGISLATION AFFECTING INTERESTS IN LAND 192-93 (Mich. 
Legal Studies 1953) states: 

“On appeal, the Supreme Court of the United States agreed with the majority 
that the earlier [court] decisions did not amount to a rule of i ye The 
sole question considered by this court was whether the New Court of 
Appeals had attempted to avoid the constitutional issue by denying on an 
unsubstantial — the existence of rights claimed to be im by the 
statute. The finding by both courts that the remaindermen never possessed 
cach 0 puopasty sight & City chidaned whe talon treme diem deposed of the 
federal question.” 
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to rest on sound practical considerations. A uniform rule of appor- 
tionment for all trusts is administratively salutary. If the court had 
ruled that retroactive application of the Massachusetts rule was un- 
constitutional, its problem of interpretation would have been mul- 
tiplied. All of the difficulties of the Pennsylvania rule would have 
been brought forward in existing trusts. Trustees would be re- 
quired to know the law at the time of the testator’s death as well 
as the current law. Business, accounting, and financial concepts 
would be frozen under the law for some purposes and not for 
others. 

Moreover, the holding of Allis, that the legislature may make a 
retroactive change in a rule of law, represents no abrupt shift in 
Wisconsin policy. Both Yates and Bray demonstrate a concern for 
practical trust administration and indicate that rules of law are 
subject to change where there has been no reliance on them and 
where the change would serve a desirable end. It may be said, per- 
haps, that the Wisconsin court has adopted a firm policy of inter- 
preting language in wills and trusts in the light of current Wiscon- 
sin law rather than in the light of the law as it was at the time 
the will or trust was drawn. 

While the authors of the Uniform Principal and Income Act as 
well as the court have stressed that the newly adopted statute will 
provide trustees with an easy rule for the disposition of dividends, 
nothing has been said of the effect retroactive application of the 
statute will have on trustees’ investment obligations. At least one 
duty of a trustee is to invest trust funds in a way that will produce 
income for the life tenant. (Such duty is said to fulfill the intent 
of the testator.) Under the present rule trustees of preexisting trusts 
may find themselves obligated to sell blue-ribbon investments 
which were purchased prior to July 10, 1957, if such securities pri- 
marily earn stock dividends or dividends distributed partially in 
stock and partially in money, for these would not produce suf- 
ficient income for the life tenant. In effect the Allis case could 
place on trust folios investment restrictions which bear no reason- 
able relation to the economic worth of the securities.** 

Joun R. McDonaALp 





* For an analysis of corporate reasons for issuing stock dividends as o 


to 
cash dividends see 1 Stone, THE FINANCIAL Po.icy OF CorPporaTions 778-96 (1953). 
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TRUSTS — FIDUCIARY ADMINISTRATION — PRUDENT 
MAN RULE—Since 1903, Wisconsin has had a statute dealing 
with investments which may be made by a fiduciary. The statute 
has always been the “legal list” type, that is, it enumerated the 
specific investments or classes of investment which a fiduciary, ordi- 
narily a trustee, could make without incurring liability for mis- 
conduct or malfeasance. Basically, legal list statutes are of two 
types, permissive and mandatory. The former merely provides 
that a trustee investing within the list has made an investment 
which is legally deemed prudent, while a trustee investing outside 
the list would have the burden of justifying the prudence of the 
investment. A mandatory statute requires a trustee to invest in 
the securities listed with the resultant penalty that a nonlist in- 
vestment would be imprudent per se. Wisconsin has belonged to 
this latter class.* 

From their inception, legal list statutes were subject to strenuous 
criticism. The objections were that drafting a list that would be 
fair and inclusive would be a practical impossibility and that unless 
the statutes were constantly examined and amended they would 
lack elasticity and thus interfere with desirable business practices 
and needs.* Proponents of the legal list urged that its specificity 
provided a sound and conservative standard for the trustee, thereby 
simplifying administration for the inexperienced fiduciary. More 
specifically, the Wisconsin statute was privately censured for its 
chronic obsolescence, its subjection to political considerations, its 
basically imprudent choices of investment, and its tendency to lull 
courts and trustees into a false sence of complacency. 

It was advocated that Wisconsin adopt the more flexible “prudent 
man rule” investment statute.5 This type of statute commonly 
binds the fiduciary “to employ such diligence and such prudence 
in the care and management (of investments) as in general, pru- 
dent men of discretion and intelligence in such matters, employ 
in their own like affairs,”* or “to observe how men of prudence, 
discretion, and intelligence manage their own affairs, not in regard 





+ Wis. Laws 1903, ch. 317; Wis. Stat. § 320.01 (1957). 
* The statute has been subject to frequent modifications. For important statu- 
see, Wis. Laws 1909, ch. 462; Wis. Laws 1915, ch. 536; Wis. Laws 

1919, ch. 630; Wis. Laws 1927, ch. 323; Wis. Laws 1929, ch. 371; Wis. Laws 1935, 
ch. 363; Wis. Laws 1941, ch. 248. 

* Estate of Allis, 191 Wis. 23, 209 N.W. 945 (1926). 

* Whyte, Should the Prudent-Man Rule for Trust Investment Be Adopted in 
Wisconsin?, 1945 Wis. L. Rev. 499. ' 

* Ibid. j 

* King v. Talbot, 40 N.Y. 76, 85-86 (1869). 
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to speculation, but in regard to the permanent disposition of their 
funds, considering the probable income, as well as the probable 
safety of the capital to be invested.”* Obviously, the usage of such 
broad terminology enables two courts using the same standard to 
reach opposite results on a particular investment; conversely, 
though technically different standards may be used in two juris- 
dictions, the results may be similar.* 

The proponents of the prudent man rule urged that its adop- 
tion would make it incumbent upon a trustee to see that the invest- 
ments were properly diversified and sufficiently safe in light of 
present and anticipated econoiaic conditions. Moreover, this great- 
er responsibility would enable the experienced trustee to display 
his talents, thereby increasing his service to his trust, and would 
force the novice trustee to seek such information and advice neces- 
sary to better enable him to carry on his duties instead of blindly 
following a legal list.® 

Repeated attempts were made in the Wisconsin legislature to 
secure a complete change, but all efforts failed to work any major 
revision. Certain prudent man characteristics were incorporated 
into the legal list statute; for example, a provision allowing trustees 
to invest thirty-five percent of a trust estate in excess of fifteen 
thousand dollars in common stock.’® Finally, in the 1959 session 
of the Wisconsin legislature the legal list statute and all of its ap- 
pendages were repealed, and a prudent man statute’ was enacted. 


What Is Prudent Investing? 


It is both interesting and material to note that there is a marked 
resemblance between most legal lists and those investments com- 
monly approved under the common law or prudent man statutes. 
Conversely, those investments omitted from lists are generally 
frowned upon by courts utilizing some type of prudent man stan- 
dard. This homogeneity may warrant the inference that there may 
not be a great deal of difference between proper investments under 
a prudent man rule and those under most legal list statutes, be- 
cause the latter is merely a legislative attempt to specify prudent 
investments. Nevertheless, a difference does exist; indeed, the basic 
elements of prudent investing point up the breadth that a trustee 
has in his selection as opposed to the rigidity of the list. 





* Harvard College v. Amory, 26 Mass. (9 Pick.) 446, 461 (1830). 
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Generally, there are three basic elements of prudent investing: 
care, skill, and caution.’* A fiduciary must exercise a reasonable 
degree of care in selecting the investment. He must exercise a 
reasonable degree of skill in making the selection. He must also 
exercise that caution which a prudent man would exercise when 
the primary consideration is the preservation of the funds in- 
vested.** 

As to care it is the trustee’s duty to investigate both safety of 
investment and probable amount of income. Consideration of the 
past history of a security and its future prospects is essential. The 
trustee may also consider the advice of attorneys, brokers, bankers, 
and other experts; but he cannot rely completely on their advice 
since he must exercise his own judgment in order to fulfill his 
fiduciary office.** 

The standard of skill required is that of a reasonable man, and 
it is no excuse that a trustee does not possess that necessary degree 
of skill. If the trustee is more skillful than the average prudent 
man, he must exercise that greater skill. A trustee may incur lia- 
bility for failure to exercise the degree of skill which he has repre- 
sented himself to possess; therefore, it would seem that a corporate 
trustee may be held to a higher standard of skill.* 

A trustee must be cautious, for traditionally the primary pur- 
pose of a trust has been to preserve the trust estate while earning 
a reasonable amount of income. A trustee must exercise the caution 
which a reasonable trustee would exercise. Naturally, some risks 
must be taken, for the future can never be predicted with certainty; 
indeed, all investments involve risks. A fiduciary does not have to 
take the least risk possible; the matter is always one of degree." 

It is sometimes said that in making investments a trustee is held 
only to good faith and sound discretion and hence cannot be held 
for the consequences of an error in judgment unless the error indi- 
cates that he was acting in bad faith or has failed to exercise pru- 
dence. However, if the trustee has not used the skill of an ordinary 
man, his motives are immaterial.‘* Good intent will not relieve 
the trustee from liability for negligence or improper conduct.’* 
The degree of ability required is not affected by the compensation; 





3 Scott, Trusts § 227.1-.3 (2d ed. 1956). 

* Ibid. 

* Id. at § 227.1. 

% Id. at § 227.2. 

* Id. at § 227.3. 

* Bocert, Trusts § 93 (3d ed. 1952). 

* United States Nat'l Bank & Trust Co. v. Sullivan, 69 F.2d 412 (1934). 
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even the gratuitous trustee must show the diligence and ability of 
the reasonable man.’® 


The usage of such terms as prudence, sound discretion and 
reasonable man gives the courts great latitude; it is self-evident 
that few acts are per se reasonable and prudent or per se unreason- 
able and imprudent. To discuss accurately Wisconsin’s new pru- 
dent man statute for fiduciary investors, it is necessary to examine 
the particular types of investments, or at least the general classes of 
investments, which a trustee might make. 


Investments without proper security are a violation of any type 
of prudence standard.” A trustee should not lend to an individual 
or a corporation and take in return only the note of the borrower.** 
Sale of the trust property and acceptance in return of the notes of 
the buyer is likewise improper. However, the taking of a certificate 
of deposit (which in essence is a loan to the bank) may be proper.** 
Also, interest bearing saving accounts are often sanctioned in lim- 
ited amounts if insured by the Federal Deposit Insurance Corpora- 
tion.” In such cases a question of improper delegation of powers 
might be argued, namely, that the investment power is delegated 
to the bank’s investment department.** This argument is also sug- 
gested in cases of common and preferred stock holdings, wherein 
the delegation would he to the directors of the corporation.** The 
modern view is that if the investment is prudent, the delegation is 
not improper. Nor is it improper to invest in corporate debentures 
of the type which a prudent man might purchase.** Policies of life 
insurance left in trust with the option to leave the proceeds with 
the insurance company and receive interest on the proceeds for a 
designated period are usually held not to be an investment but an 
exercise on behalf of the beneficiary; hence, there is no delegation 
problem.?" 

Courts ordinarily frown on the purchase of an interest in a trade 
or business which is held by a sole trader or a partnership, because 
the hazards of buying and selling, manufacturing and distributing, 





* Bocert, Trusts § 93 (3d ed. 1952). 

* Boston Safe Deposit & Trust Co. v. Hayward, 305 Mass. 536, 26 N.E.2d 342 
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and the like, are too great.** Generally, the purchase of real prop- 
erty is regarded as imprudent because there are too many contin- 
gencies regarding the productivity of realty to make it a safe in- 
vestment.*® The added factor that it is often difficult to sell real 
property or to get its fair value at a time in the future increases 
the potential impropriety of the investment.*° 

Investments outside of the state are often held improper because 
it is difficult for the court which has jurisdiction over the admin- 
istration of the trust to control the situation. If the property, par- 
ticularly real estate, is not under the administering court’s juris- 
diction, it is subjected to the laws of foreign jurisdictions and the 
possible risks and inconveniences of distance.*t The fact that a 
stock, otherwise proper, is in a foreign corporation will not, how- 
ever, convert it into an improper investment.%* 

Mortgages have been favorite investments of trustees. Funda- 
mentally, mortgages are approved with the qualification that second 
or junior mortgages may be held improper.** A fiduciary must be 
careful not to lend more than a proper portion of the value of the 
land. The exact amount depends upon the attending circum- 
stances: the character of the land, the nature of the improvements, 
whether the property is urban or rural, its potential marketability, 
the stability of its value, the trend of values in the adjacent locali- 
ties, and probable income from the land.** It is usually improper 
to take an equitable mortgage, or a mortgage on a leasehold.** 

In recent times some large corporate fiduciaries have established 
“common trust funds.” Under this plan the trustee invests funds 
of several trusts in a group of securities, each estate having a frac- 
tional interest in the whole group of securities, in order to obtain 
diversification which might otherwise be impossible. Another ad- 
vantage of this scheme is that a professional trustee can administer 
each estate easily and at less expense to the estate. The common 
law objection to this practice is that a trustee has a duty not to 
commingle the trust res with any other funds and, correlatively, 
must earmark all funds so that all property held by the trust estate 
may be readily ascertained at any time.** Many states, including 


* Butler v. Butler, 164 Ill. 171, 45 NE. 426 (1896); Penn v. Foglef, 182 Ill. 76, 
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Wisconsin, have statutes which specifically abrogate this common 
law principle and allow trust companies to establish common trust 
funds.** 


Another practice utilized by the corporate fiduciary is the partic- 
ipating mortgage; this is not, however, a common practice today. 
Here, the trust company purchases a large mortgage and allots an 
interest to various trusts. Again, one may object that the trustee 
has failed to segregate the funds of each individual trust, has not 
sufficiently earmarked such funds, is self-dealing, and is creating 
possible conflicts of interest between the trusts.** Though this 
practice and that of mortgage pools are opposed to the strict trust 
concepts of the common law, they are normally allowed for the 
practical reason that they afford inexpensive methods of investing 
and offer greater diversification.*® 

The area of greatest ambiguity as to propriety of investment is 
in the field of common stocks. Although a great deal of literature 
is available on the subject,*® it is difficult to formulate any pattern 
as to the extent to which a trustee may invest in common stock. 
The modern tendency is to allow such investments although as 
capital in trade, stock is dependent upon the skill of others and 
subject to great fluctuation of value.** Under the prudent man 
rule an acquisition of stock is judged as to prudence according to 
the nature of the stock and the amount of the investment. If the 
stock is that of a reputable corporation and the amount invested 
is not unduly large in proportion to the trust estate, the investment 
may be acceptable. Many legal list states provide by statute for the 
investment in certain types of common stocks if the amount in- 
vested is within a specified proportion of the trust estate.‘ 

Bonds of the United States, the state, and municipalities in the 
state are almost universally accepted as proper investments.** First 
mortgages on land within the state and corporate bonds of certain 
classes are ordinarily allowed.** Speculative securities of any nature, 
however, are universally condemned, as is the practice of purchas- 
ing securities on margin, purchasing bonds at a large discount, or 
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purchasing securities in a new or untried enterprise.*® Since these 
transactions are speculative, they are opposed to the very nature 
and objects of any trust fund and therefore excluded. Investments 
in the conduct of an unincorporated enterprise and purchases of 
land or other chattels for the purpose of resale are ordinarily con- 
sidered improper.** 

In investing his funds the trustee is primarily interested in the 
particular investment among an authorized class. He should con- 
sider the marketability of a particular security or investment and 
the length or term of the investment as well as the probable dura- 
tion of the trust. He should also consider the probable condition 
of the market at the time when the particular investment will 
mature. Thought should be given to the aggregate value of the 
trust estate and its other investments. The requirements of the 
beneficiaries, particularly as to income, are of the utmost import- 
ance, and the trustee should consider their other assets and earning 
power. Taxes are an essential consideration. These are only some 
of the factors which should enter into a trustee’s final decision.‘ 


Wisconsin Case Law 


Since Wisconsin has now adopted a prudent man statute, ques- 
tions arise as to interpretation of the statute and possible changes 
in fiduciary investment practices. Prior to the new statute the 
Wisconsin court had already labored with and defined prudent in- 
vesting. When beneficiaries sought to surcharge the trustee for 
losses arising from allegedly improper investments, the common 
defense was that the trust instrument had empowered the trustee 
to act outside of the legal list statute. Thus, the only question was 
whether under the powers granted to the trustee, the intent of the 
settlor, and common law fundamentals of trusteeships, the invest- 
ment met the standards of prudence. 


This type of litigation was common since the trust, especially 
where the trustee was a professional fiduciary, normally had a pro- 
vision expressly empowering the trustee to invest in securities other 
than those listed by statute. Such a provision often placed the 
courts in the position of administering trust investment by two 
separate sets of rules and regulations. If no grant of additional 
investment powers to the trustee was made in the trust instrument, 
the rules of the mandatory legal list applied; if additional invest- 
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ment powers were granted, the regulations of the common law 
prudent man rule governed. Under the new statute, specifically 
adopting the prudent man rule, the trustee need no longer prove, 
as was formerly necessary, that he was empowered to invest outside 
of the list. 

In the first Wisconsin decision dealing with trust investment, 
Simmons v. Oliver,*® the court relied on strict trust principles and 
held that trust funds could not be invested in the stock of private 
business corporations in the absence of statute or express author- 
ization in the trust instrument. The court stated that the trustee 
used unsound discretion, as a matter of law, when he purchased 
such stock for the trust estate. The trustee argued that since the 
securities were deemed safe and reliable by good businessmen, the 
strict rules should be changed to meet the conditions and needs of 
present business. The court simply stated that the commercial 
world regards loans on realty as safer and more desirable than loans 
on personal security, and therefore any trustee should be liable if 
he lends on anything other than realty or government securities. 
At the time of Simmons, Wisconsin had no statute on the subject, 
so it must be assumed that the common law prudent man rule was 
the basis of the opinion. The Simmons result represented the senti- 
ments of the times. The stock market, as such, was speculative and 
uncertain. As years passed, certain corporations gained reputations 
for stability, and greater restrictions were placed on the sale and 
exchange of stock. The feeling that stock was inherently specula- 
tive began to mellow, and almost all courts and legislatures recog- 
nize today that certain common stocks, properly chosen and prop- 
erly diversified, have a proper place in the trust portfolio. This is 
especially true in the light of inflation, because common stocks are 
one of the few investments which can preserve the purchasing 
power of the trust principal. 

In Pabst v. Goodrich,** the trust instrument gave the trustees the 
power and authority to manage the estate according to their judg- 
ment and discretion and to invest the trust res in such manner as 
“they shall deem best.” The trustees lent sums to one of the bene- 
ficiaries; the loan was secured by stocks and bonds of a German 
corporation. The court construed the language of the trust instru- 
ment to mean that the trustees, in exercising their judgment, should 
act as trustees bound to secure safe and not hazardous investments. 
The court added that investments within its jurisdiction, but not 





“74 Wis. 683, 43 N.W. 561 (1889). 
“138 Wis. 43, 113 N.W. 398 (1907). 
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those within a foreign sovereign’s jurisdiction, met this requirement 
of safety. This decision indicated that a trust instrument, though 
expressly granting broad powers of investment to the trustee, would 
be held to give the trustee only a reasonable and not an arbitrary 
discretion. The Pabst case also implied a duty to execute the trust 
in accordance with existing principles of law. 

In the foremost judicial directive concerning the status of a 
trustee, Estate of Allis,®° the court indicated that a trustee occupies 
a position of peculiar responsibility. He is selected on the basis 
of his individual diligence, prudence and absolute fidelity, as well 
as on his ability to administer the trust so as to protect those who 
are unable to protect their own interests. Therefore, the perform- 
ance of the trust duties requires a high degree of vigilance and 
ability, especially in the case of the corporate trustee which holds 
itself out as possessing special skills. In addition, the court required 
that a trustee be enlightened and guided by approved rules applica- 
ble to the investment of funds (as personal judgment exercised 
without reference to legal rules and principles constitutes miscon- 
duct). In Allis, the court also stated that simply because prudent 
men may conduct their affairs with the hope of growing rich and 
therefore take risks, it does not follow that trustees may do the 
same. This is so because of the nature and object of a trust—the 
preservation of the fund. Since procurement of a just income 
therefrom is an added objective, the prudent trustee should in- 
vestigate the nature of the proposed investment and use such care 
as prudent men of intelligence and integrity in such matters em- 
ploy in their own affairs when making a permanent investment in 
which the primary object is the preservation of the fund and the 
secondary one that of obtaining income therefrom. The court con- 
cluded that the element of speculation must be removed and that 
the trustee must take only such risks as would be taken by an 
ordinary prudent man who is trustee of the money of others. While 
the court might echo the above sentiments today, it is obvious that 
certain investments are currently prudent which were not prudent 
thirty-five years ago. Economic and commercial conditions change; 
the broad rules formulated in judicial decisions (indeed, in the 
present Wisconsin statute) are not static but fluctuate with the 
prevailing circumstances. 

The depression caused considerable litigation involving trustees 
charged with alleged violations of office. In Will of Leonard, the 


© 191 Wis. 23, 209 N.W. 945 (1926). 
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court discussed the duty of loyalty which a trustee owes to the bene- 
ficiaries in selecting securities. The court considered it to be well 
established that if a trustee deals for his own benefit or for others 
whom he represents, when he can serve but one loyally, the trans- 
action cannot be upheld. 


On the subject of whether a trustee may retain investments made 
by the settlor during his lifetime, the court, in Estate of Groten- 
rath,® stated that the then applicable statute authorized the carry- 
ing of such investments only upon obtaining an order, from the 
county court, which authorized retaining the investments for such 
period as should be designated in said order. The new Wisconsin 
statute now allows a trustee “to . . . retain every kind of property 

. which men of prudence, discretion and intelligence . . . retain 
for their own account.”5* More specifically, it provides that “unless 
the trust instrument or a court order specifically directs otherwise, 
a trustee shall not be required to dispose of any property . . . until 
the trustee determines in the exercise of a sound discretion that it 
is advisable to dispose of the same, but nothing herein contained 
shall excuse the trustee frora the duty to exercise discretion at 
reasonable intervals. . . .”* 


In Welch v. Welch, the court recognized the trustee’s power, 
under a provision in the trust instrument, to invest in nonlegal list 


securities and in effect applied the prudent man rule. The court 


said that while trustees who are given such broad powers are not 
bound to comply with the statute, nevertheless, in the exercise of 
this discretion they are required to act as prudent and provident 
persons would act under similar circumstances. The court reiter- 
ated this in Will of Manegold,* asserting that trustees are not in- 
surers of the investments which they make. On the contrary, where 
a trustee has acted in good faith with due care in making his in- 
vestments, the beneficiary must accept the specific securities in 
which the trustee has invested. 


Analysis of the New Statute 


Section $20.01(1) contains the Wisconsin definition or version of 
the prudent mani rule. It closely resembles the language utilized 
by many other jurisdictions which have administered such a statute 





“217 Wis. 109, 258 N.W. 453 (1935). 
® Wis. Laws 1959, ch. 233. 

* Ibid. ; 

935 Wis. 282, 290 N.W. 758 (1940). ~ 
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for many years. The language evidences extreme breadth and pur- 
poseful generality, and reads, in essence, as follows: 


[A] fiduciary shall exercise the judgment and care under the 
circumstances then prevailing, which men of prudence, discre- 
tion and intelligence exercise in the management of their own 


affairs, not in regard to speculation but in regard to the per- 
manent disposition of their funds, considering the probable 
income as well as the probable safety of their capital. 


The liberality of the statute is intentional, for its purpose is to 
give the fiduciary administering the trust the greatest latitude in 
the selection of investments. It would seem quite impossible for 
the inexperienced trustee to determine from the statute just which 
specific investments might be proper. This is probably beneficial, 
for it will force the novice trustee to learn from competent advisors 
just which investments are likely to measure up to the new statu- 
tory standard. However, the commercial trustee will not always be 
completely sure that a particular investment meets the standard 
of the statute. Again, this may be desirable. There are so many 
investments available that are unquestionably prudent that a 
trustee will not ordinarily wish to take a chance on the borderline 
investment. Thus, the nonspeculative factor so dominant in trust 
investing is preserved. If a trustee is seriously inclined to take on 
a new type of investment and concerned about its propriety, there 
are possible alternatives. Though the supervising court will not 
manage the trust, the trustee may submit the investments to the 
court for approval; or, the trustee might, in certain circumstances, 
request the attorney general’s opinion as to the propriety of the 
particular investment.** 

Section 320.01(2) is unique; it instills in the Wisconsin prudent 
man statute a degree of qualification. While section 320.01(1) ex- 
pressly allows a fiduciary to acquire and retain stocks, preferred and 
common, subject to their being prudent investments, this section is 
limited, however, in that a fiduciary may not purchase or invest 
in common stock if the percentage so invested immediately after 
the purchase exceeds fifty percent of the total market value of the 
fund. This would appear to indicate that an investment in com- 
mon stock of more than fifty percent of the fund is conclusively 
imprudent. The statute qualifies this restriction, for if after the 





™ See, ¢.g., 19 Ops. Wis. Atr’y Gen. 329 (1930); 24 Ops. Wis. Atr’y GEN. 395 
(1935); 45 Ops. Wis. Atr’y Gen. 208 (1956). It should be noted that these re- 
quests for opinions were from public officials, such as banking commissioners, 
not from private trustees. 
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initial purchase of less than fifty percent of the fund the stock ap- 
preciates in value so that at a given time the value of the stock 
exceeds fifty percent of the value of the total estate, the trustee is 
not required to liquidate the excess. For example, if a fiduciary 
is entrusted with one hundred thousand dollars and prudently in- 
vests forty thousand dollars in common stock and one year later 
its value rises to seventy thousand dollars, though the value of the 
common stock is seven-thirteenths of the total fund, or more than 
fifty percent, the trustee does not have to dispose of the stock hold- 
ings to bring it under the fifty percent maximum. Similarly, a 
trustee is not prevented from reinvesting the proceeds from the 
sale of common stock in other common stocks, though, at the time 
the market value of the common, stock investment of the fund ex- 
ceeds fifty percent of the total estate. Therefore, if the trustees were 
to dispose of the stock in the above example and receive seventy 
thousand dollars from the sale, he could reinvest the entire amount 
in common stock, though such sum is more than fifty percent of 
the present market value of the fund. The crucial period under 
the statute is at the stage of the initial investment in common 
stock, thus assuring that at least one half of the original value of 
the fund will always be in noncommon stock investments. 

A question arises as to whether a trustee may invest in common 
stock under such circumstances as the following: A fiduciary is en- 
trusted with a fund of one hundred thousand dollars and invests 
forty-nine thousand dollars of it in prudent common stock. A year 
later the value of the stocks has fallen to forty thousand dollars 
while the value of the other investments has remained at fifty-one 
thousand dollars. May the trustee purchase an additional five 
thousand dollars worth of common stock on the grounds that the 
combined stock value is still less than fifty percent of the present 
total fund? The answer might appear to be that the strict language 
of the statute allows it if the total investment is within the broad 
prudent standards of section 320.01(1). However, constant recur- 
rences of such practice might threaten the principal of the estate. 
There may be a legislative purpose to always retain at least fifty 
percent of the original fund in noncommon stock investments, and 
such an investment might therefore be conclusively imprudent. 

Section 320.02 recognizes that a settlor may, by the express terms 
or limitations of his will or agreement, define the fiduciary’s duties 
and powers. A settlor may require that a trustee invest in only 
specific classes or types of securities. Presumably, he might also 
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enlarge the powers of his trustee to invest in items which do not 
measure up to the standards enumerated in the statute or at com- 
mon law. So, if a settlor intends that his trustee should hold, or 
at least have the opportunity to secure, investments which have 
historically been regarded as imprudent, he should clearly and 
expressly stipulate to this effect in the instrument. If the courts 
construe this type of clause as strictly as they have construed non- 
list investment provisions in the past, particular care should be 
taken to specify the exact nature of the desired investment. State- 
ments in a trust instrument which had formerly been held to em- 
power trustees to operate outside of the list statute will probably 
not be-sufficient to give the fiduciary powers broader than those 
given him under the new prudent man statute. The reason seems 
clear. Under the list statute if the clauses were found to give a 
trustee extra-statutory power, the investments were administered 
by common law prudent man rules.** The new statute does little 
more than place these common law rules into statutory form. 

If the trust instrument gives the trustee the power to invest “as 
he shall deem best,” or “in his best discretion,”” or words of similar 
import, it would be risky for the trustee to act beyond the general 
area of universally prudent investments. The courts have repeat- 
edly held that the prudent standards still apply. The new statute 
expressly states that such terms as “legal investments” and “author- 
ized investments” shall mean any investments permitted by the 
terms of section 320.01(1).°%° Generally, the new statute standard 
will apply to most trusts. 

One form of trust instrument used in Wisconsin empowers the 
trustee “to invest and reinvest in property of any kind without re- 
gard to statute or rules of law regulating investments by trustees. 

. ."6 Since section 320.02 recognizes the trust instrument itself 
as the guiding polestar, would the present statute apply to a trust 
which contained such a provision? If not, would common law rules 
of investing apply? To hold that neither were applicable would 
create a situation where the trustee could invest indiscriminately, 
without liability save for bad faith. Does public policy or the 
normal intent of the settlor require that all investments be prudent? 
If the trust instrument permitted investment in any type of invest- 
ment “regardless of speculation and risk” then the trustee could 
probably speculate, but it is doubtful that the average settlor would 





® Estate of Allis, 191 Wis. 23, 209 N.W. 945 (1926). 
* Wis. Laws 1959, ch. 233. 
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January] NOTES 155 


be willing to subject his estate to such grave risks. Positive approval 
of speculation is different from the grant of power “to invest in 
property without regard to statute or rules of law’; the latter does 
not necessarily imply any risk to the prospective settlor. 

Section 320.05 provides that unless the trust instrument or court 
order directs otherwise, a trustee is not required to dispose of any 
property in the estate until he determines, in the exercise of sound 
discretion, that such disposition is advisable. Does this mean that 
property, which if purchased by the trustee for the estate would 
be improperly held, is properly held if conveyed to the trustee by 
the settlor? For example, assume that a particular foreign mineral 
stock is not a prudent investment; if the settlor conveys this stock 
to a trustee, may he safely retain it? The answer depends upon the 
interpretation of the phrase “until the trustee determines in the 
exercise of a sound discretion that it is advisable to dispose of the 
same.” If this language is equivalent to the prudence standard of 
section $20.01(1) then the trustee’s powers to retain are not en- 
larged, for his decision whether to retain is subject to the same 
factors which are considered in making an acquisition. According 
to section 320.01(1), “In acquiring, investing, . . retaining .. . 
property for the benefit of another, a fiduciary shall exercise the 
judgment . . . which men of prudence . . . exercise.” (Emphasis 
added.) This strengthens the inference that section 320.05 is simply 
a more explicit direction that the prudent man standard applies 
to investments in the original conveyance to the trustees. The im- 
plication remains, however, that an investment which is question- 
able as to its prudent character may not subject the trustee to lia- 
bility if he shows that he merely retained it rather than purchased 
it. The fact that the settlor transferred the investment to the trustee 
may imply that the settlor considered it a reasonable and proper 
investment, or at least that he intended that it should remain as 
part of the estate whether or not it met the tests of the statute. 


Conclusion 


In this cursory analysis of the new statute several problem areas 
of interpretation and construction have been noted. These prob- 
lems are to be expected of any new statute, especially one formu- 
lated on broad principles and dealing with such an encompassing 
field as trust investment. The practices of fiduciaries who operate 
under this statute will determine its acceptability. The statute gives 
considerable leeway to investors; if trustees abuse this concession, 
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a stricter construction will doubtless follow. The statute is a recog- 
nition of the complexities which the individual or corporate trustee 
must face in selecting and diversifying his particular portfolio. 
The new statute recognizes the importance of contemporary eco- 
nomic and social conditions and the part they play in the guidance 
and direction of the trust investor. 


GILBERT W. RUBLOFF 





ATTORNEY CLIENT—DAMAGES—BREACH OF CONTIN- 
GENT FEE CONTRACT—In Tonn v. Reuter’ the Wisconsin 
Supreme Court awarded an ‘attorney, discharged without cause 
from a contingent fee contract, damages based upon the amount 
of settlement ultimately realized by the client less the cost of com- 
pletion. Client, injured in an automobile accident, immediately 
entered into a contingent fee contract with an attorney, the terms 
of which provided that the attorney was to receive one-fourth of 
any amount recovered. Substantial services were rendered by this 
attorney, but shortly before trial he was discharged without cause 
and another attorney substituted in his place. The substituted 
attorney obtained a settlement and the discharged attorney brought 
suit on the contingent fee agreement. 

The trial court held that the client was required to pay one- 
fourth of the ultimate recovery in attorney’s fees; one-half of this 
amount to the discharged attorney and one-half to the substituted 
attorney.2, The supreme court reversed; the discharged attorney 
was entitled to damages based upon a percentage of the amount 
ultimately realized less “a fair allowance for the services and ex- 
penses which would necessarily have been expended by the dis- 
charged attorney in performing the balance of the contract.’ 

The courts have long struggled with the problem of the proper 
measure of damages to be awarded an attorney discharged without 
cause from a contingent fee contract. The “majority” rule treats 
the termination of the attorney client contract as an ordinary 
breach of an employment contract; the attorney can recover the 








16 Wis.2d 498, 95 N.W.2d 261 (1959). 
*The ultimate amount recovered was $14,000. The attorney's fees were 
$3,500. The wit ee Syme one-half ($1,750) plus his out of 
expenses .96); the substituted atto received one-half ($1,750). 
‘d. at 502, 95 N.W.2d 264. basi ies 
*Id. at 595, 95 N.W2d at 265. 
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benefit of his bargain. The “minority” rule is based upon the 
theory that the relationship is so confidential that there is an im- 
plied condition in the contract which allows the client to discharge 
the attorney without cause at any time. Accordingly, no breach of 
contract is involved; the discharged attorney is only allowed to 
sue on a quantum meruit theory for the reasonable value of the 
services he rendered before the discharge.5 


Although courts use this basic classification, the cases dealing 
with this problem do not present two views neatly opposed. While 
some courts permit the discharged attorney to recover the full 
amount of the contingent fee contract,® other courts reduce the 
contract price by the out of pocket expenses which would have been 
incurred in performing the unperformed part of the contract.’ In 
addition to the states which exclusively limit the discharged attor- 
ney to a quantum meruit recovery,® there are other jurisdictions 
which grant him the right of electing between the majority and 
minority rules.® If it is useful to speak in terms of majority and 
minority rules,’° the Tonn decision can be classified as a modifica- 
tion of the majority rule because of the requirement that a “fair 
allowance for the services and expenses which would necessarily 
have been expended” to complete the contract be deducted from 
the contract price. 


The different rules which have been adopted by the courts to 
handle this problem reflect attempts to implement several policies. 
Initially, there is a strong social interest present to make the serv- 
ices of an attorney readily available to accident victims. Unless the 
client is able to pay for legal services, attorneys may not be avail- 
able and many accident victims cannot promise to pay fixed fees 
and take the risk of little or no recovery. Through political action 
legal services could be supplied as a governmental service. How- 





‘A listing of cases on this subject together with an indication of which states 
follow which rule is found in Annot., 136 A.L.R. 231 (1942). 

* Note, 34 Texas L. REv. 1082 (1956). 

* Jones v. Martin, 41 Cal.2d 23, 256 P.2d 905 (1953);-Carter v. McPherson, 104 
Kan. 59, 177 Pac. 533 (1919); Harrison v. Johnson, 64 Ohio App. 185, 28 N.E.2d 
615 (1940); Dolph v. Speckhart, 94 Ore. 550, 179 Pac. 657, 186 Pac. 32 (1920). 

* Brodie v. Watkins, 33 Ark. 545 (1878); Bockman v. Rorex, 212 Ark. 948, 208 
S.W.2d 991 (1948); Berry v. Nichols, 227 Ark. 297, 298 S.W.2d 40 (1957). 

* Pye v. Diebold, 204 Minn. 319, 283 N.W. 487 (1939); Martin v. Camp, 219 
N.Y. 170, 114 N.E. 46 (1916). 

*Gillham v. Metropolitan St. Ry., 282 Mo. 118, 221 S.W. 1 (1920). 

* See, FULLER, BAsic Contract Law 237-39 (1947). 
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ever, in our society we have relied on the market to provide incen- 
tives to induce attorneys to render the necessary service, namely, 
the contingent fee contract. 


Thus, the needed services of an attorney are attracted by an 
appeal to his economic interests.* When an attorney enters into 
a contingent fee contract, he is risking his time and expense against 
the possibility or probability of obtaining a percentage of the ulti- 
mate recovery. The contract is in the form of a gamble, and to 
have attorneys available at least the better personal injury lawyers 
must settle or win enough cases to offset those where they lose or 
settle for an amount which results in a fee which does not cover 
their expense. The attorney must have a chance to calculate the 
risks involved. If he is a skillful risk taker, he can make fairly 
good judgments based on the law, the facts, his bargaining ability 
and the settlement practices of the defendant’s insurer. It is im- 
possible, however, for him to figure on the unpredictable variable 
of a raiding attorney, i.e., an attorney who induces the client to 
breach his contract on the strength of a promise that he (the second 
attorney) can obtain a higher recovery. 


The policy of making attorneys available is reflected in a rule of 
damages which protects the attorney’s expectation interest by guar- 
anteeing him the contract price in the event of discharge without 
cause. The attorney's economic interests are judicially protected 
and he has an incentive to supply the necessary services. This rule 
also discourages the practice of raiding because the client may be 
forced to pay two contract prices. 


A second, but not entirely consistent interest, which is reflected 
in the cases is a social interest in the attorney client professional 
relationship. This vague concept is probably based upon the man- 
ner in which an attorney is selected and the complete dependence 
which a client has on the attorney. In many instances the client 
randomly selects an attorney, relates the facts of the accident to 
him, and signs a contingent fee contract. There is no inquiry into 
the ability of the attorney; there is no bargaining over the terms 
of the contract. These are both embarrassing topics to attorney 
and client. The client's complete trust is placed in the attorney. 
Indeed, if the accident is serious, the client’s entire economic future 
may depend upon the attorney’s skill and judgment—attributes, 
incidentally, which are often discovered only after the signing of 
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the contract.** The law recognizes this for many purposes by clas- 
sifying the relationship as “fiduciary.” 

Accordingly, because of the degree of dependence and trust im- 
posed on the attorney, society has an interest in holding him to a 
high degree of responsibility. Thus, if a client loses confidence in 
an attorney for conduct even less than cause, this client and society 
in general may be best protected if the attorney can easily be dis- 
charged and the client held liable only for minimum damages. 
The minority rule protects the policy of the professional relation- 
ship because the client may discharge the attorney and be liable 
only for the reasonable value of the services rendered.** 

A superficial analysis of the Tonn decision may indicate that by 
adopting the majority rule the court has implemented the policy 
of providing attorneys by protecting their economic interests, has 
discouraged raiding by making it costly for clients to breach this 
contract, and has left the professional relationship policy largely 
unprotected. Careful analysis indicates, however, that under the 
Tonn rule the professional relationship does not fare so poorly. 
The attorney's conduct may justify discharge, and there still are 
several situations in which the client can breach the contract and 
pay no damages or at least minimal damages. 


In future cases it may be expected that the court will be called 
upon to protect the professional relationship policy by expanding 
the concept of cause for discharge. If the client is justified in dis- 
charging the attorney because of his conduct, the client pays no 
damages.* The concept of cause will have to be determined on 
a case by case basis, but it is an available tool for the judicial 
craftsman. The danger of using this device, however, is that while 
enabling the client to terminate the contract, it may seriously im- 
pair the professional reputation of the attorney involved. Thus, 
while justified on the affirmative grounds of protecting the profes- 
sional relationship, it has the negative effect of injuring the pro- 
fession. Is the result of allowing the client out of the contract 
worth the cost? One can predict that the use of this tool will be 
limited to cases involving professional incompetence or bad faith. 





“These facts were not present in the Tonn case because the discharge came 
after the first attorney had rendered substantial services. 

*A third interest which is present is that of judicial administration. The 
trial court recognized this interest when it granted both attorneys one-half of 
the discharged attorney’s contin — fee sum. This method affords simplicity 
= administration and yet mini: the amount of damages the client is going 

na to one contingent fee contract 


1 THORNTON, ATTORNEY & CLIENT 138 (1914). See also, Zurich Gen. Acc. & 
Liab. Ins. Co. v. Kinsler, 12 Cal.2d 98, 81 P.2d 913 (1938). 
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The client may also be allowed out of the contract by raising 
other traditional contract defenses.** The contract rule of damages 
presupposes that the discharged attorney would have performed the 
remainder of the contract. The attorney must show that he did 
not acquiesce in the discharge and that he is ready, willing and 
able to perform.*® Inability to perform because of overwork is 
probably a frequent cause for discharge. If a client can show that 
his case has not received the proper amount of attention, it is 
doubtful that the court would apply the contract rule of damages. 


In application the Tonn rule may still allow the client to change 
attorneys because of dissatisfaction less than cause by breaching 
the contract and paying damages. The court required a deduction 
from the contract price of an amount representing the services and 
expenses which would necessarily have been expended by the dis- 
charged attorney in performing the balance of the contract. Hence, 
the earlier the client discharges the attorney, the greater the deduc- 
tion and therefore the less the cost to the client to breach the con- 
tract and change attorneys. 

The deduction formula will cover the simple case of a client who 
signs a contingent fee contract with one attorney and immediately 
thereafter signs another contract with a second attorney.’ The 
amount of recovery granted to the first attorney may be small. 
However, the problem still remains that the value of an attorney's 
services cannot be measured solely by the amount of time or physi- 
cal labor expended in drawing papers or in going to court." 
Perhaps, the first attorney’s most valuable service was in the initial 
consideration of the client’s case and the decision to instigate the 
cause of action.‘ The Wisconsin court may have realized this 
when it provided that the deduction for services “yet to be per- 
formed should not be made on the basis of deducting such fraction 
of the contingent fee as equals the fraction of the total work not 





a the defense of prospective inability to perform see, RESTATEMENT, CON- 
TRACTS §§ 280-82 (1932). Accord, Kieckhefer Box Co. v. John Strange Paper 
Co., 180 Wis. 367, 189 N.W. 145, 193 N.W. 487 (1923). 

* This was the wee | used by the discharged attorney in the Tonn case. 
Brief for Appellant, p. 30, Tonn v. Reuter, 6 Wis.2d 498, 95 N.W.2d 261 pa 4 
See Jones v. Brown, 84 Cal. ys 390, 190 P.2d 956 (1948) for a result 
reached in a state which holds the t to the full contract price. The client 
was required to pay 3314% of the recovery to the discharged attorney and 

% to the substituted attorney. 
It should be remembered that the contingent fee contract is a gamble. The 
tage to be taken by the attorney may represent payment for services and 
also payment for the risk of taking a contingent fee contract. The amount 
granted the discharged attorney may also reflect these factors. 
* Berry v. Nichols, 227 Ark. 297, 298 S.W.2d 40 (1957). 
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performed at the time of discharge.”?° The computation of this 
figure will be difficult. There is a question as to which party has 
the burden of proving the amount of the deduction. The important 
point, however, is that in some situations the client will be allowed 
to discharge the attorney and suffer only minimal damages. Hence, 
the policy of the professional relationship will be protected. 

The Tonn rule can be applied most easily to the fact situation 
that was presented in this particular case, t.e., the second attorney 
had obtained a settlement or judgment and that settlement or 
judgment was fairly close to an offered settlement obtained by the 
discharged attorney. Thus, there was present a figure to which the 
percentage mentioned in the first contingent fee contract could be 
applied. This presupposed, however, that the discharged attorney 
would have done as well as the substituted attorney.** 

In some situations the court may be unwilling to indulge in this 
presumption. The court in Tonn tacitly made this presumption, 
but it may have been influenced by the fact that the discharged 
attorney had an offer to settle at a figure that was reasonably close 
to the ultimate amount recovered.”* Absent such a fact the court 
may be unwilling to supply the presumption of equal skill. The 
court might also inquire into the relative skill and ability of the 
two attorneys. If the discharged attorney is young and inexperi- 
enced and the substituted attorney is a well-known veteran, the 
court might not invoke the presumption of equal skill. 

The question of how far the court will go with these presump- 
tions depends upon which policy it desires to protect. If the court 
refuses to invoke the presumption of equal skill, the client may 
be allowed to get out of the contract entirely or for a lesser figure. 
The professional relationship policy would then be protected at 
the expense of the attorney’s economic interest. 

Difficult proof problems are raised if the court allows the dis- 
charged attorney to show that he could have recovered a larger 
settlement. Problems are presented if the substituted attorney ob- 
tains less than the discharged attorney claims he could have ob- 
tained, or if the substituted attorney loses the case. In the latter 





"6 Wis.2d at 505, 95 N.W.2d at 265. The total recovery was $14,000. The 


contingent fee contract provided that the discharged at was to receive 

5% or $3,500. The cost of completion is to be subtracted this 
te Aa Se eee Se had done an esti- 

mated | % of the work in reaching the settlement, 500 is not to be 


by 

™ Berry 1 Neots, 227 Ark. 297, 298 S.W.2d 40 (1957). 

™The discharged attorney had an offer to settle for $10,000. The amount 
ultimately received was $14,000. 
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situation it is doubtful that the court would apply the Tonn rule 
because by the terms of the contingent fee contract the client only 
agreed to pay the attorney if the suit was successful.** However, 
the attorney may sue for the value of his lost chance to win the 
suit. Again, this shows that in some situations the professional 
relationship interest will be protected, and the client will be al- 
lowed out of the contract. 

In cases where the discharged attorney does not want to gamble 
on the skill of his successor and wants to obtain his compensation 
before there has been a final determination of the suit, the burden 
on the client may also be lessened. If the discharged attorney 
chooses this course, the computation of damages will cause several 
difficulties. Because the figure to which the contingent fee percent- 
age is to be applied is unknown, the discharged attorney may sue 
for the value of his contract right at the time of breach. If the 
court thinks that the chance to gain is of economic value, it may 
award damages measured by the value of this chance.*® This theory 
has not received much support in the case law” but it is approved 
by other authorities.?* 

Another difficulty may arise if the discharged atterney’s claim 
for damages is treated as a sales agency contract which has been 
terminated without cause. A salesman’s compensation is usually 
in the form of commissions earned on gross sales. When the con- 
tract is terminated, he is precluded from earning his commission 
and may sue for lost profits.** The salesman must prove that he 
has been deprived of a definitely established profit, only the amount 
of which is uncertain.”* Usually, evidence of past earnings is pre- 
~* This is no problem in states which follow the minority rule because the 

attorney is allowed the reasonable value of his services at the time 
the substitution order is made. Cole v. Myers, 128 Conn. 223, 21 A.2d 396 (1941). 
“Corbin states the rule as follows: 
“Where a contract right is pao upon the poppente of some uncer- 
tain event and the breach b — promisor makes it impossible to determine 
with reasonable certainty or not the event would have occurred if 
there had been no breach, the can recover damages measured by 
market value of the conditional right at the time of breach.” 5 Corsin, 
Contracts § 1030 (1951). 

See McCormick, DAMAGES § 31 (1935); Scheinesohn v. Lemonek, 84 Ohio St. 

424, 95 N.E. 913 (1911). 
™The usual example of this rule of damages is the contest case. Plaintiff 
lean tae emeaaanteaaataar dhs gualedaie-danecan-atemen pte 6 
ven 8 
Damages are nore § 108 te (a8). plaintiff's chance winning. See 
* Note, 46 Harv. L. Rev bea, Note, 28 Corum. L. Rev. 76 (1928); 


RESTATEMENT, CONTRACTS § 332 \° 
ts have been ted see Richey v. Union 





* For cases in which ri Poe 
Cent. L. Ins. Co., 140 Wis. 486, . N.W. 1030 (1909); Buxbaum v: G.H.P. 
Cigar Co., 188 Wis. $89, 206 N.W. 59 (1925). 

Note, 46 Harv. L. 696 (1933). 
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sented from which it can be inferred that he would have made a 
profit had he been allowed to complete the contract. The jury 
determines the amount. 

There is precedent for the application of this theory of damages 
to a discharged attorney,*® and the Tonn opinion contains an im- 
plication that this analogy might be acceptable in Wisconsin. 
However, the problem of proof of future profits is extremely com- 
plex because of the difficulty in establishing the probable amount 
of recovery through evidence of past earnings. Not only would the 
discharged attorney have to show that he probably would have 
won the suit or been able to settle, but he would also have to pre- 
sent evidence of amounts recovered in prior similar cases. But it 
would not be easy to establish that a prior case was a similar one. 

Whether the contract rule of damages will be applied where 
there has been no final determination of the lawsuit was not dis- 
cussed in the Tonn opinion. Some courts have awarded the attor- 
ney the reasonable value of his services,** or have required him to 
wait until the final determination of the lawsuit,** thereby requir- 
ing him to gamble on the skill of the substituted attorney. Other 
courts grant him the option of waiting until the cause of action is 
liquidated by judgment or settlement and then allow suit on the 
contract, or, immediate suit for the reasonable value of services 
rendered.* 





“In Williams v. City of tear wees 208 Pa. 282, 57 Atl. 578 vane Pon 
fendant contracted with the plaintiff attorney to prosecute a series of claims 
it held against the state in respect to overpayment of taxes. Through plaintiff's 
efforts one claim of $30,000 was honored, and plaintiff received his contingent 
fee. The litigation was then stopped but plaintiff was allowed to prove that 
based on this past success he could recover a further settlement of $84,000. 
The court allowed recovery but noted that the plaintiff must produce to the 
jury sufficient evidence of the best character attainable, of a fair p of 
success, and the compensation which would have followed. The trial court 
should instruct the jury on the reasonable probability of recovery. The jury 
may also be instru an’ Gant At: ihe anidemenes # prince sucenn 'wes:se:Seeen 
on conjecture and s lation that it did not afford sufficient certainty to the 
jury's mind to reach a conclusion, the plaintiff should be given the value of 
is services actually rendered. 

“In the Tonn opinion the court cited RESTATEMENT (SECOND), AGENCY § 
449(b) (1958). Comment (d) to that section provides that in exclusive sales 
contracts or contracts in which the principal has promised not to compete 
“... the agent‘is entitled to the amount promised for ce, dimin- 
ished by any expense he would have had in accomplishing the result, and 
he is entitled to this only if he can show that there is a bility that he 
would have accomplished the result.” os ) 

a v. Bankers’ Trust Co., 6 F.2d (2d Cir. 1925); Cole v. M 


a2 
128 . 223, 21 A.2d 396 (1941); Thompson v. Smith, 248 S.W. 1070 (Tex. 


= Tracy v. MacIntyre, 29 Cal. App-2d 145, 84 P.2d 526 (1938). 
* First Nat’l Bank & Trust Co. v. t, 183 Okla. 592, 83 P.2d 837 one. 
“Gillham v. Metropolitan St. Ry., 282 Mo. 118, 221 S.W. 1 (1920). Under 
this theory plaintiff is required to elect between the majority and minority rule. 
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The result of these difficulties makes it easier for the client to 
settle with the discharged attorney. This is especially true if the 
client discharges the attorney early in the case because the attorney 
has neither relied as much on the contract nor built up his expec- 
tations.** An immediate settlement may be more appealing to a 
discharged attorney than a gamble on the skill of the substituted 
attorney or an attempt to prove lost future profits. Again, the 
actual operation of the Tonn rule may enable a client to terminate 
a contract for a figure which is less than the contract price minus 
the cost of completion. 

Finally, the Tonn case may be a compromise. On its facts it is 
clear that the court emphasized the social interest of providing at- 
torneys by adopting the majority rule. It is not safe, however, to 
generalize from this that in all future cases this interest will be 
protected at the expense of the professional relationship policies. 
There are built-in devices in the rule itself which minimize a 
client’s damages. Also, a slight change in certaia key facts might 
give the client a chance to get out of the contract without paying 


any damages. 


WILLIAM F. HOoerFs 





CRIMINAL LAW—ARREST—REASONABLENESS OF DE- 
TENTION—One of the most difficult problems faced by law en- 
forcement officers throughout the country is that of how long they 
may detain a suspect, arrested without a warrant, before he must 
be taken before a magistrate for an initial appearance. This prob- 
lem actually involves three distinct considerations: first, for what 
purpose may the suspect be detained; second, for how long may 
he be detained; and, finally, what sanction, if any, will the court 
apply if the suspect has made a confession during a detention 
which was either for an illegal purpose, or of an improper length. 
It is the purpose of this Note to examine this problem in Wiscon- 
sin, and contrast this with the rules applied by the federal courts. 

The recent case of Mallory v. United States: might serve to bring 
the problem into focus. In this case the defendant and two of his 





“The generally understood practice of the free disch a protecton, Ser 
create an arog which is too insecure to paca pF icial protection 
Fuller & Purdue, The Reliance Interest in Contract Damages, 46 YALE L. 
52, 373, 398 (1937). 
1354 US. 449 (1957). 
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older nephews were arrested on the suspicion that one of them 
had committed rape. The assailant had worn a mask, but his gen- 
eral features resembled any one of the three suspects, all of whom 
had access to the scene of the crime. The three suspects were taken 
to police headquarters and separately questioned for thirty to 
forty-five minutes. They all agreed to take lie detector tests. After 
a short delay, during which time the suspects were allowed to eat 
and talk with one another, the tests were given. Mallory made 
damaging statements during the test and finally made a formal con- 
fession at the end of it. The detention had lasted for approxi- 
mately seven hours. The Supreme Court found that the delay in 
taking the suspect before a magistrate was unnecessary and the 
confession therefore inadmissible.? 

The Mallory case is 2 fairly typical one. The police had a num- 
ber of prime suspects, only one of whom could have committed the 
crime. Since interrogation was the best method of determining the 
probable felon, the police desired to question them in order to 
determine which was to be charged. In cases of this nature there 
is an obvious social interest in allowing the police to pursue the 
investigation of crime. Against this interest, however, is that of 
protecting the individual against unwarranted and unreasonable 
police action. The courts are thus faced with the delicate task of 
balancing these social interests so as to insure both the expeditious 
administration of the criminal law and the rights of the individual. 

This task is manifestly one to be faced by all courts, both state 
and federal. In the federal system the officers are restrained by 
Rule 5(a), Federal Rules of Criminal Procedure.* It is upon this 
rule that the Mallory case and the entire McNabb‘ doctrine is 
based. The restraint which the United States Supreme Court im- 
poses upon state law enforcement officials, however, is derived from 
the due process clause of the fourteenth amendment.’ Any confes- 





*It is difficult to say what effect, if any, a number of other factors in this 
case had upon the thinking of the Court. The suspect was of extremely low 
intelligence and for a time was not even competent to stand trial. Also, he was 
advised neither of his right to counsel nor of his right to remain silent. 

* The full rule reads: 

“An officer mye: an arrest without a warrant issued upon a complaint 
or any person ing an arrest without a warrant shall take the arrested 
person without unnecessary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit persons charged 
with offenses against the laws of the United States. When a person arrested 
without a warrant is brought before a commissioner or other officer, a 
complaint shall be filed forthwith.” 

“McNabb v. United States, 318 U.S. 352 (1943). See infra at 168. 

® v. Nebraska, 342 U.S. 55 (1951); Townsend v. Burke, 334 US. 736, 
738 (1948). See also State v. Bronston, 7 Wis.2d 627, 97 N.W.2d 504 (1959). 
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sion which is obtained under circumstances contrary to the funda- 
mental fairness required by the due process clause is inadmissible. 
The state courts must at least insure due process, but beyond this 
they may control the state officers more strictly in accordance with 
their power to supervise the administration of justice within their 
jurisdictions.® 

The Wisconsin court has announced in State v. Babich" that it 
will supervise only to the extent of the due process limitation. In 
using this test the court will consider the detention in conjunction 
with a number of other factors in order to determine whether the 
suspect was deprived of his rights.* Inasmuch as this Note is lim- 
ited to an examination of the detention question, it assumes that 
the police work was proper in these other aspects. In an actual case 
it would obviously be necessary to consider these other factors. 


Purpose of Detention 


The federal officers are required to take a suspect before a mag- 
istrate “without unnecessary delay.”* In Wisconsin it is necessary 
that the suspect be taken before a magistrate “without unreason- 
able delay.”*° Behind this slight verbal distinction lies a very sub- 
stantial difference in the rights of the federal and state officers. 


The federal rule will not allow the officers to detain a suspect 
for the purpose of interrogation. As the court said in Mallory, it 
is improper to delay a suspect “in order to carry out a process of 
inquiry that lends itself, even if not so designed, to eliciting dam- 
aging statements to support the arrest and ultimately [the suspect's] 
guilt.”"4 It is immaterial that the interrogation is the most satis- 
factory way of proceeding with the investigation, or that it is con- 
ducted with utmost propriety. This doctrine protects the suspect 
from all interrogation, whether fairly or unfairly conducted. 





*21 CJS. Courts § 88 (1940). 

258 Wis. 290, 45 N.W.2d 660 (1951). 

*2 WHARTON, CRIMINAL EVIDENCE {3 Rag rn) (12th ed. 1955). Other factors 
include such things as failure to suspect of his right to remain 
silent, absence of counsel, methods of questioning, threats, promises, deception, 
mental capacity, and condition of con 

*Fep. R. Crim. P. 5(a). 

*Schoette v. Drake, 139 Wis. 18, 120 N.W. 393 (1909); Peloquin v. Hibner, 
231 Wis. 77, 285 N.W. 380 (1939). This standard has always been provided by 
case law rather than by statute in Wisconsin. The irements bor a 

before a magistrate are provided in Wis. Stat. } 945.04 (1957). 

™ 354 US. 449, 454 (1957). 
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Wisconsin, on the other hand, is primarily concerned that the 
investigation be carried on with due diligence and dispatch.” As 
long as the investigation is expeditiously handled, the court has 
not found it unreasonable to detain a suspect for the purpose of 
interrogation. In State v. Fransisco™ the court expressly found this 
a proper police method so long as it is fairly done.* It is not clear 
in Wisconsin, however, what is the proper goal of the interroga- 
tion. Peloquin v. Hibner® and State v. Fransisco’ indicate that 
the police may question a suspect for the purpose of determining 
whether or not there is sufficient evidence with which to charge. 
If the police and district attorney have already decided to charge, 
and are attempting by expeditious investigation to “sew up” the 
case by getting a confession, would the court consider a detention 
for this purpose reasonable? The answer to this is not clear. In 
State v. Goodchild*" and State v. Babich** it seems the police had 
sufficient evidence with which to charge the suspects without the 
necessity of interrogating them. The police nevertheless questioned 
the suspects and obtained confessions. In both cases, the court 
found the confessions to be testimonially trustworthy and there- 
fore admissible in evidence. In neither case, however, did the court 
make a finding as to whether the interrogations were reasonable; 
rather, it addressed itself to the ultimate question of trustworthi- 
ness. These cases cannot, therefore, be taken for the proposition 
that it is reasonable for the police to interrogate the suspect for 
the purpose of “sewing up” the case. Further case law will be re- 
quired to clarify this. 

When the detention is for purposes other than interrogation, 
there is obviously less danger of improper police action. Federal 
officers therefore might be allowed briefly to delay bringing a sus- 
pect before a magistrate in certain circumstances.’* For instance, 
the police might be able to detain the suspect while checking out 


#Peloquin v. Hibner, 231 Wis. 77, 86, 285 N.W. 380, 385 (1939). 

% 257 Wis. 247, 48 N.W.2d 38 (1 

“See also Peloquin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1939); State v. 
Bronston, 7 Wis.2d 627, 97 N.W.2d 504 (1959). 

* Note 10 supra. 

* Notes 13, 14 supra. 

272 Wis. 181, 74 N.W.2d 624 (1956). There was also a habeas Ao #3 

in federal court, United States ex rel. Goodchild v. Burk 2d 

88 (7th Cir. 1957). In this case defendant shot and killed two people, after which 
he called the police and turned himself in. The first statements which he 
made to the police were of little value, but a number of hours later he did 
make a statement which was admitted at the trial. The court found that the 
statement was - admitted. 

*258 Wis. W.2d 660 (1951). The state had a witness who had 





pre none at gg Aco oerthnen 8 at Nae 
* Mallory v. United States, 354 U.S. 449, 455 (1957). 








168 WISCONSIN LAW REVIEW [Vol. 1960 


his alibi since the purpose of this_is to determine whether he 
should be charged at all. However, if the purpose of the detention 
is to collect evidence with which to incriminate him, it is question- 
able whether the Supreme Court will allow this. 

The Wisconsin rule is undoubtedly more liberal than the federal 
in that it will allow the police a reasonable time in which to pursue 
their investigation. The investigation may be for the purpose of 
incriminating the suspect. Thus, it may be reasonable to detain 
a suspect so that he might be questioned with his accomplices,” 
so that witnesses might identify him,” or so that his external ap- 
pearance might be examined by a doctor when he is suspected of 
drunkenness.*? The primary consideration remains that the police 
pursue their investigation with due diligence and dispatch. 


Length of Detention 


The federal doctrine not only prevents the police from detaining 
suspects for certain purposes, notably for interrogation, but it also 
limits the time which the suspect may be detained for any purpose. 
The court pointed out in Mallory that the “arresting officers [have] 
little more leeway than the interval between arrest and ordinary 
administrative steps required to bring a suspect before the nearest 
available magistrate.”?* Although circumstances may allow a brief 
delay, this will be the exception. In the normal case the suspect 
will have to be taken before a magistrate almost immediately. 

The Wisconsin court has specifically said that no time limit may 
be affixed to the detention period. Thus, a detention does not cease 
to be reasonable at the end of twenty-four, thirty-six, or seventy- 
two hours.** Rather, the reasonableness of detention depends upon 
the circumstances surrounding the particular case.2> There is cer- 
tainly no presumption, as there seems to be in federal law, that in 
the normal case the suspect will be taken before the magistrate 





»” Peloquin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1939). 
™ State v. Babich, 258 Wis. 290, 45 N.W.2d 660 (1951). 
* Green Lake County v. Domes, 247 Wis. 90, 18 N.W.2d 348 (1945). 
™ Mallory v. United States, 354 U.S. 449, 453 (1957). 
~ Geldon v. Finnegan, 213 Wis. 539, 252 N.W. 369 (1934). 
uin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1939). In State v. Fransisco, 
257 Wis Mr, 28, 43 N.W.2d 38, 40 (1950), the trial court refused to admit a 


Oa Waa &c tctbclane tht bitent Sagaheneena’ Tee tages te almost immedi- 
is essentially the federal requirement. The supreme court reversed 
Sar Gah dias: endian wes pooper: Ob ting us us polis wens the 

fairly and with due to the ts of the vidual. This 
same — was implicitly taken in Peloquin. See, Comment, 1959 Wis. L. 
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almost immediately. The police will be allowed to detain him 
for a reasonable period of time. 


In addition to considering the purpose and length of the deten- 
tion, the Wisconsin court may consider whether the suspect has 
expressly agreed to the detention. In Peloquin v. Hibner® the offi- 
cers charged with false imprisonment claimed that the plaintiff 
had so agreed. In finding for the defendants, the court did not 
find it necessary to pass on this point; however, the dicta indicates 
that the suspect might expressly agree to a detention and thereby 
waive objections to its reasonableness. Probably such a rule as this 
would not find favor in the federal court since it is inconsistent 
with the safeguard of the unnecessary delay rule.** 


Sanctions Against Unlawful Detentions 


The federal sanction is simply that any confession obtained after 
an unnecessary detention is inadmissible in evidence. This requires 
a lesser showing than that the confession was untrustworthy. Since 
this doctrine was first expounded in McNabb v. United States,?* 
and developed in subsequent cases, including Mallory, it has been 
open to considerable criticism.*® The reason for the criticism is 
clearly demonstrated by the result in Mallory. Almost the entire 
government case rested on the confession, and there was little 
reason to doubt its validity; yet, since it was illegally obtained, it 
was inadmissible and the case against the suspect evaporated. In 
order to avoid this result, the state courts have uniformly declined 
to follow the federal rule; rather, they prefer the traditional test 
of testimonial trustworthiness.*° 


The Wisconsin court, while adhering to the traditional trust- 





wee uin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1 
ote, 26 Geo. Wash. L. Rev. 102 (1957). Query: would it be possible for 
a suspect in Wisconsin to impliedly agree to a detention by failure to — 
it? See State v. Goodchild, supra note 16, where the court noted that de- 
fendant had not objected wo teng SR eee Se Gyns he 
State Crime Laboratory. 
= 318 US. 332 (1943). 
nst the McNabb rule, see Inbau, The Confession Dilemma in the United 
onda Supreme Court, 43 Int. L. Rev. 442 (1948). For the McNabb rule see Ho- 
& Snee, Saco on! ty ees Rule: Its Rise, ‘Rationale, and Rescue, 47 
LJ. 1 ( 
This Mocthine bas also given rise to considerable concern in Congress. See 


Hearings Before ped S ee ba Study Supreme Court Decisions of 
the House Committee on the J culien den (1957). There have 
also ager Pn a paoeies pe — . confessions or 
other evidence ish sl proning that "Sone 

ag en eet eo -R. 8569, H.R. 8600, H.R. 
85th Cong., Ist Sess. (1957). ee das cea 


* Annot., 19 A.L.R.2d 1331 (1951). 
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worthy test,*? has never found a detention to be unreasonable, and 
thus has never held a confession to be admissible over an illegal 
detention. In the overwhelming majority of cases the court has 
failed to make any finding of whether or not the detention was 
unreasonable, and has addressed itself only to the ultimate ques- 
tion of trustworthiness. Thus, it is impossible to say whether the 
court considered the detentions in these cases to be reasonable and 
the confessions therefore admissible, or whether it considered the 
detentions unreasonable but the confessions nonetheless admissible 
since they were trustworthy. The only cases which have given 
adequate consideration to the detention question are a limited 
number of false imprisonment cases wherein the reasonableness 
of the detention is the ultimate question. 


Since the court has been ambiguous in its handling of the deten- 
tion problem, it is still unclear whether it would admit a confession 
which was obtained during an illegal detention. Although older 
cases imply that the court would admit the confession, recent de- 
velopments indicate that the court is taking an increased interest 
in supervising police work. In State v. Bronston** the court took 
time to make a specific finding that the detention was reasonable. 
This may represent an attempt by the court to clear up some of 
the ambiguities which have long existed in the test. 

More important than this, however, the court has indicated that 
a lesser showing than testimonial trustworthiness may be sufficient 
to exclude a confession in certain circumstances. In the Bronston 
case the court said: “. . . a confession would be inadmissible if 
obtained from a person of such limited education or mentality 
that he was unaware of [his] right against self-incrimination, and 
was not informed of the same by law-enforcement officers before 
obtaining his confession.”** The exclusion of a confession under 
these circumstances is clearly based upon the court’s power to 
supervise the police, since an awareness of these rights has nothing 
to do with the truthfulness of the confession. The court is here 
applying a McNabb type of sanction. 





* Pollack v. State, 215 Wis. 200, 253 N.W. 560 (1934); State v. LaPean, 247 
Wis. 302, 19 N.W.2d 289 (1945) set out the test of testimonial trustworthiness. 

State v. Bronston, 7 Wis.2d 627, 97 N.W.2d 504 (1959). 

* Id. at 642, 97 N.W.2d at 512. The court in this case was interpreting language 
found in Esterra v. State, 196 Wis. 104, 219 N.W. 349 (1928). This same language 
was extracted in State v. Fransisco, 257 Wis. 247, 43 N.W.2d 38 (1950). 

The ish courts require that the suspect be advised of his rights nst 
self-i tion. This rule is attracting considerable support in the United 
States, and was perhaps followed by the Wisconsin court in the Bronston case. 
See Deviin, THE CRIMINAL PROSECUTION IN ENGLAND (1958). 
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The future course of Wisconsin law in this area is problematical. 
Since there have been an insufficient number of decisions interpret- 
ing the test of “without unreasonable delay,” the application of 
the test is uncertain. The police do not have an adequate guide 
in determining their rights to detain. Also, since the Bronson de- 
cision there is uncertainty as to how far the court might go in re- 
examining the traditional testimonial trustworthiness test. Hope- 
fully, both these ambiguities will be clarified in future decisions. 


DAvip K. HARBINSON 





TAXATION—STATE TAXATION OF INTERSTATE COM- 
MERCE—FEarly in 1959, in Northwestern States Portland Cement 
Co. v. Minnesota and Williams v. Stockham Valves & Fittings, Inc.,' 
the United States Supreme Court upheld the constitutionality of 
Minnesota and Georgia laws levying taxes on that portion of a 
foreign corporation’s net income earned from and fairly appor- 
tioned to business activities within the taxing state even when 
those activities are exclusively in furtherance of interstate com- 
merce. The state laws were clearly intended to include net income 
arising from interstate transactions.’ 


Each of the companies upon which the tax was imposed operated 
only one sales office in the taxing state. Northwestern, an Iowa 
corporation with its home office and manufacturing plant in Iowa, 





1358 U.S. 450 (1959). Noted in 47 Cauir. L. Rev. 388 (1959), 36 Dicra 235 
(1959), 10 Mercer L. Rev. 327 (1959), 57 Micu. L. Rev. 903 (1959), 30 Miss. L.J. 
$24 (1959), and 33 Tur. L. Rev. 870 (1959); See also CCH Corporation LAw 
Guwe, No. 16, Sept. 3, 1959. 


> MINN. STAT. § 290.03 (1945). 


“An annual tax for each taxable year . . . is hereby > ty upon the tax- 
able net income for such year of the following classes of taxpayers: 
(1) Domestic and foreign corporations not taxable under .02 which own 
property within this state or whose business within this state during the 
taxable year consists exclusively of foreign commerce, interstate commerce, 
or both;” ; 

Ga. Cope § 92-113 (1937). 
“The tax imposed by this law shall apply to the entire net income, as herein 
defined, received by every corporation, foreign or domestic, owning property 
or doing business within this State. Every such corporation shall be deemed 
to be doing business within this State if it engages within this State in any 
activities or transactions for the purpose of financial profit or gain, whether 
or not such corporation quali to do business in this State, and whether 
or not it maintains an office or place of doing business within this State, 
and whether or not any such activity or transaction is connected with inter- 
state or foreign commerce... .” 
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employed two salesmen (one of whom was district manager) and 
a secretary in its Minnesota sales office. In addition, two other 
salesmen used the office as a clearing house. The corporation had 
never qualified to do business in Minnesota and did not maintain 
a bank account, own any real estate or warehouse any merchandise 
in Minnesota. The corporation’s activities in Minnesota consisted 
of a regular and systematic course of solicitation of orders for the 
sale of its products. Each order taken was subject to acceptance, 
filling and delivery by the home office in Iowa. Sales in Minnesota 
amounted to forty-eight percent of the corporation’s total sales 
volume. 

Stockham is a Delaware corporation; its principal office and 
plant is in Alabama. Stockham’s Georgia sales office served five 
states and was the headquarters for one salesman who devoted 
about one-third of his time to solicitation of orders in Georgia. 
The corporation’s Georgia sales activities consisted of regular solici- 
tations and the promotion of business and goodwill. Georgia sales 
accounted for less than two percent of the corporation's total. 
Orders were forwarded to the home office for approval and were 
shipped from there directly to the customers. The corporation’s 
only property in Georgia was office equipment, supplies and ad- 
vertising literature; it neither had funds on deposit nor did it 
store merchandise in the state. 

Contentions that the states’ tax laws were an interference with 
the federal commerce power,® and in violation of the due process 
clause of the fourteenth amendment‘ were dismissed by the Court.‘ 
The Court concluded that net income from interstate operation of 
a foreign corporation may be subject to state taxation provided the 





* US. Const. art. I, § 8. 

*It should be noted that neither corporation attacked the states’ methods of 
apportioning net income. Therefore, the Court did not examine or discuss the 
fairness or the methods of apportionment. 

*In dismissing these contentions the Court cited a number of previous de- 
cisions which pointed the way towards this decision. The more important de- 
cisions are: Peck & Co. v. Lowe, 247 US. 165 (1918); United States Glue Co. v. 
Town of Oak Creek, 247 US. 821 (1918); West Pu Co. v. McColgan, 328 
US. 823 (1946). Flu. Nose does net intend to anclyon ater the Gnert seites vo a: 
ince i mat yy - - not always clear . . . consistent or 

”; this has been ably handled ‘previously (see note i supra). Nor 
does it attempt to deal with the views expressed in waning cee 2 
Justices Whittaker and Frankfurter, he pgp ag me Frankfurter 
Suaheyy: Stent aes -eangpeeane: any Se Srte:n senaeen. $0, Se. pene. 
It merely proposes a statement of the problem and a discussion of the con- 
betion instignied by the deckion. 
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levy is not discriminatory and is properly apportioned to local ac- 
tivities within the taxing state forming sufficient nexus* to support 
the same.” 

The decision has caused a general apprehension in the business 
community of more widespread and increased tax burdens.’ This 
apprehension has been increased by the Court's subsequent refusal 
to review a decision of the Louisiana Supreme Court® which upheld 
a state income tax on a corporation whose activity within the state 
was limited to the presence of “missionary men” engaged in solicita- 
tion. That this apprehension was justifiable has been shown by the 
fact that at least three states*® revised their corporate tax laws to 
conform with the type of law upheld by the Northwestern-Stockham 
decision, and the fact that the decision stimulated other states to 
study similar legislation. 

The business community reacted to this decision in two ways: 
First, it instigated extensive tax planning and analysis in an at- 
tempt to minimize the incidence of taxation in this area, and 
second, it motivated a vigorous appeal to Congress by both large 
and small businessmen for legislation to curb the potential stagger- 
ing impact of the Northwestern-Stockham decision.# 

The combination of these factors prompted Congress to enact 
Public Law 86-272.* The congressional intent in enacting this law 
seems to have been to adopt the principles set forth in the North- 
western-Stockham decision, namely, to permit the states to tax 
interstate net income of a foreign corporation fairly apportioned 
to the taxing state, but to impose certain restrictions on the type 
of selling activities of a foreign corporation which can be subject 
to this type of tax. The result is that under the new law neither 
Northwestern nor Stockham would have been liable for the state 
taxes. 

Title I, section 101 is an attempt to provide a congressional 





*See note 15 infra. 

*358 US. 450, 452 (1959). 

* Sen. Rep. No. 658, 86th Cong., Ist Sess. (1959). 

* Brown-Forman Distillers Corp. v. Collector of Revenue, 234 La. 651, 101 
So.2d 70 (1958), cert. denied, 359 U.S. 28 (1959). 

"Idaho (Ch. 299, Laws 1959), Tennessee (Ch. 252, Laws 1959), and Utah 
(Utan Cope a. 2 59-13-56 (1 %)). 

™ See, e.g., 37 P-H Strate & Locat Tax Serv. § 2 (April 7, 1959). 

See note 8 supra. 

* 73 Stat. 555; Senate bill 2524 became law on September 14, 1959. 

“Title I—Imposition of Minimum Standard. Sec. 101. (a) No State, or po- 
litical subdivision thereof, shall have power to impose, for any taxable year 

the 


ending after the date of the enactment of this Act, a net income tax on in- 
come derived within such State by any person from interstate commerce if the 
only business activities within such State by or on behalf of such person during 
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definition of the Court’s term “nexus.”** The law provides that 
mere solicitation of orders in interstate commerce by a foreign 
corporation does not give a state authority to levy a net income tax 
on that corporation. According to the House Judiciary Committee 
report’* this law would reverse the result in the Louisiana case 





such taxable year are either, or both, of the following: 

(1) the solicitation of orders by such persons, or his representative, in 
such State for sales of tangible personal property, which orders are sent 
outside the State for approval or rejection, and, if approved, are filled by 
shipments or delivery from a point outside the State; and 

(2) the solicitation of orders by such person, or his representative, in such 
State in the name of or for the benefit of a prospective customer of such 
person, of orders by such customer to such person to enable such customer 
to - _— resulting from such solicitation are orders described in para- 

(1). 

The provision of subsection (a) shall not apply to the imposition of a 

net income tax by any State, or political subdivision thereof, with respect to— 
(1) any corporation which is incorporated under the laws of such State; or 
(2) any individual who, under the laws of such State, is domiciled in, or a 
resident of, such State. 

(©) For sal of subsection (a), a person shall not be considered to have 
engaged in business activities within a State during any taxable year merely by 
—_ naib — in such State, or the etichomen of orders sad sales in such im 

tangib al on behalf of such n one or more inde- 
pees peel aitsveing P tyr reason of the peters opr “a office in such State 

yy one or more independent contractors whose activities on behalf of such per- 
son in such State consist solely of making sales, or soliciting orders for sales, of 
tangible personal property. : 

(d) For purposes of this section— 

(1) the term. ‘independent contractor’ means a commission agent, broker, 
or other independent contractor who is engaged in selling, or soliciting or- 
ders for the sale of, tangible personal property for more than one prin- 
cipal and who holds himself out as such in the regular course of his bus- 
iness activities; and 

(2) the term ‘representative’ does not include an in ndent contractor. 

Section 102. (a) No State, or political subdivision thereof, shall have power 
to assess, after the date of the enactment of this Act, any net income tax which 
was imposed by such State or political subdivision, as the case may be, for any 
taxable year ending on or before such date, on the income derived within such 
State by any person from interstate commerce, if the imposition of such tax for 
a taxable year ending after such date is prohibited by section 101. 

) The provisions of subsection (a) shall not be construed— 

(1) to invalidate the collection, on or before the date of the enactment of 
this Act, of any net income tax imposed for a taxable year ending on or 
before such date, or 

(2) to prohibit the collection, after the date of the enactment of this Act, 
of any net income tax which was assessed on or before such date for a tax- 
able ending on or before such date. 

Sec. 108. For purposes of this title, the term ‘net income tax’ means any tax 

on, or measured by, net income. 

104. If any provision of this title or the of such provision to 
any — or circumstances is held invalid, the remainder of this title or the 
application of such provision to persons or circumstances other than those to 
which it is held invalid, shall not be affected thereby.” 

* “Nexus” means a connection, tie or link. The Supreme Court used the word 
to refer to the due process requirement of the fourteenth amendment. It appears 
that this is the Court's extention into the field of taxation of the “minimum 
contracts” doctrine of International Shoe Co. v. Washington, 326 US. 310 (1945). 

* H-R: Rep, No. 936, 86th Cong., Ist Sess. (1959). ; 
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previously mentioned,'* as well as the result in the Northwestern- 
Stockham decision. 

Under this section the immunity of interstate business to state 
taxation is limited to the sale of “tangible personal property,” but 
this term is never defined. It is evident, however, that certain 
subjects do not qualify for the immunity; for example, intangibles, 
insurance and real estate. Also excluded from immunity are sales 
of services, unless the services can be tied to sales of tangible per- 
sonal property. The minority report of the Senate Committee on 
Finance** points out that the law is no solution to the problems of 
many businesses such as trucking companies, railroads, newspapers, 
pipelines, or radio and television stations. 

Although many businesses transacting interstate business are 
given no protection from state taxation under this law, the spon- 
sors of the law have stated that it is not to be construed as giving 
power or recognition to the states to tax income derived from 
interstate commerce.*® The report of the Senate Committee on 
Finance states: “The power of the States in this respect will be 
determined with no inference from the bill.”?° It seems obvious, 
however, that the states do have this power. It stems from the ex- 
pressed attitude of the Supreme Court and the failure on the part 
of Congress to restrict by legislation more than a fraction of this 
power. 

Section 1027: prohibits the assessment of taxes for any period 
prior to the enactment of the act, but this only applies to assess- 
ments prohibited elsewhere in the act. There is nothing to prevent 
a state from assessing back taxes on interstate businesses not qual- 
ifying under the immunity of this act. Most states specifically ex- 
clude income taxes from any statute of limitations where returns 
have not been filed, and, therefore, it is conceivable that some 
businesses could be held liable for back taxes, interest and penal- 
ties for as far back as they have either operated in the state or the 
state has had a net income tax on corporations. 

Under the new law prudent tax planning and some reorganiza- 
tion of sales offices, warehouses and order filling procedures will 
enable multistate sales businesses to become immune from taxa- 
tion in some states in which they operate. This immunity will 
discriminate against local businesses domiciled in these states be- 





™ See note 9 supra. 

*See note 8 supra. 

* 105 Conc. Rec. 16353 (daily ed. Sept. $, 1959) (remarks of Senator Byrd). 
*See note 8 supra at 5. 

™See note 14 supra. 
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cause they will be subject to taxes that their interstate competitors 
are able to avoid. Moreover, by locating their warehouses in states 
which do not levy a corporate income tax and shipping directly to 
customers in other states some corporations might avoid paying any 
state corporation income tax. 

The cost of compliance with the new law will place an addi- 
tional burden on interstate business besides the additional taxes. 
This burden will arise from the extra record keeping involved and 
the necessity of employing accountants and lawyers versed in the 
tax laws of foreign states. The burden may prove more acute on 
smaller multistate businesses. 

Another likely result of the law is to deprive some states of much 
needed tax revenue. The “producing states” will gain while the 
“consuming states” suffer. The tacit grant of the power to tax 
nonimmune interstate business may offset this loss in revenue by 
some states. This discriminatory result, however, is not a very 
satisfactory solution. 

The report of the Senate Committee on Finance** states that the 
committee recognizes that the law is not a permanent solution to 
the problem and is not intended to be. However, the committee 
believes the law will serve as an effective stopgap or temporary 
solution while further studies are made of the problem. This con- 
tinued study is provided for in Title II?* which directs the Senate 
Committee on Finance and the House Judiciary Committee to 
make full and complete studies and to report their results and 
proposals on or before July 1, 1962. 

If the states are to be permitted to tax net income from interstate 
commerce, a plan is needed which does not discriminate between 
sales and service businesses, between producing and consuming 
states, between multistate and local businesses. A major part of 
such plan should be a uniform method of apportioning income to 





* See note 8 supra. 

=“Title Il—Study and by Congressional Committees. Sec. 201. The 
Committee on the Judiciary of the House of Representatives and the Committee 
on Finance of the United States Senate, acting separately or jointly, or both, or 
any duly authorized subcommittees thereof, shall make full and complete studies 
of all matters pertaining to the taxation by the States of income derived within 
the States from the conduct of business activities which are exclusively in fur- 
therance of angen aeneeten or which are a part of Satrprtnae comenanen, for 
the purpose of recommending to the roposed legislation providi 
eallica uuadieds to te dhimved Gp Gee Wants te rosy pacanligooers | 
income so derived. 

Sec. 202. The Committees shall report to their ve Houses the results 
+ peng together with their proposals for legislation on or before July 1, 
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the various states in which a particular business operates.** The 
need for more positive legislation is evident, and the faster Congress 
is able to come up with a sound, nondiscriminatory solution the 
less some segments of the economy will suffer. 


THOMAS G. RAGATz 





“The problem of uniform a has been the subject of much study 
and discussion. The National nference of Commissioners on Uniform State 


Laws has approved the Uniform Division of Income for Tax Purposes Act 
ANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE 
ws 205 (1957)], which might serve as a good guide to future congressional 

legislation in this area. For a further discussion of the merits of this Act see 

Wilkie, Uniform Division of Income for Tax Purposes, 37 Taxes 65 (1959). 




















